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FOREWORD 
TOWARD UNITY 


C. V. WHITNEY * 


FoR many years I have been interested in the progress of the 
American Arbitration Association. My interest has grown to 
active proportions, during the last two years, in a changing 
world and with increasing threats to the principles of democracy. 
I have concluded that now, more than ever before, arbitration 
and its uses must be more generally understood and applied. 

It is obvious that economic disputes lay a heavy burden upon 
people in times of peace. That burden becomes a source of danger 
to a nation in times of war. 

The technique of force, which is abroad in the world today, 
requires a new technique to combat it. It is not enough to order 
the building of a tremendous army, navy and air force. Guns 
and marching men may be rendered useless against foes of 
the American way of life if the nation behind that first line 
of defense is involved in disputes which disrupt industry and 
commerce. 

A strong foundation for national unity must be the civilian’s 
contribution to the national defense program. American labor, 
business and government must end strained relationships and 
stand in a world at war as a solid model of working democracy. 

The voice of every man and woman of America should now be 
raised against any and all attempts to create bad will between 
business and government or to destroy public confidence in 
American institutions. Americans are alive to the menace of 
internal controversy at a time of national emergency. They have 
seen great nations of Europe disappear because their inner unity 
failed to hold up under stress. One of the most effective weapons 
used by the totalitarian rulers of Europe in their conquest of 
resisting democracies is the fomenting of disputes within those 
countries. That weapon must be made to fail in the United States. 
It must also fail against the other republics of our Western 


*Mr. Whitney’s acceptance speech upon the occasion of assuming the 
Presidency of the American Arbitration Association, Nov. 27, 1940. 
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Hemisphere. It can only be defeated through the building of 
inner unity, and arbitration can play an important part in 
achieving this goal. 

Through 14 years of development this Association has worked 
with untiring efforts toward the prompt and fair settlement of 
disputes which otherwise might have caused jealousies and hard- 
ships to all concerned. By adopting the Association’s principles 
and its system of arbitration, Americans are creating a civilian 
line of defense. It is a voluntary system, entirely in keeping with 
our democratic institutions; it is constructed, paid for and 
manned by volunteers. It is for the use of the individual and 
the community, the employer and the worker, the producer, the 
manufacturer and the consumer. Each of these is in a position to 
make some contribution to our defense program. 

Between the mechanized units of our front line on land, sea 
and in the air and the civilian armies of our factories, farms and 
cities there stretches a great gap through which goods must move 
promptly and safely. This flow of goods must be kept free of 
economic disputes, which clog industrial channels, slow up pro- 
duction and hamper cooperation with other friendly nations. 
Arbitration has helped, and must continue to be more effective 
than ever, in the problem of keeping these channels open. The 
American system of private enterprise is built on a sound basis 
of cooperation and nothing must be permitted to affect co- 
operation adversely. 

During my forthcoming term as President of the American 
Arbitration Association there is more to be accomplished. In 
behalf of the achievement of this task, the organization is ex- 
panding its facilities actively into 1,600 cities in the United 
States and Canada and nearly every country of Latin America. 
For coordinating the work of these far-flung units, central arbi- 
tration bureaus are being established in major industrial areas. 

Through arbitration, I wish to propose an American “inner” 
defense program aimed at the following goals: 

First, to increase greatly the types and numbers of businesses 
now using the arbitration clause in their business contracts. 
The Association is now geared and manned by sufficient personnel 
to handle many times the number of cases being brought to it. 

Second, to improve the relations between government and 
business by urging arbitration, and not law courts, to settle 
their disputes. 
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Third, to drive for arbitration laws in the states which have 
not yet provided them. 

Fourth, to develop better business relations in inter-American 
trade through the elimination of misunderstandings in Latin 
American markets. This, I think, can best be done through 
setting common standards of business practice, and by coordina- 
tion of commercial and governmental efforts. 

Fifth, expansion of better business and economic relations 
with the Dominion of Canada, as part of Western Hemisphere 
defense. 

Sixth, expansion of arbitration in the Pacific to cover the 
Hawaiian Islands, the Philippines, the Dutch East Indies and 
other countries with which this country has commercial relations. 

In closing, I wish to thank the Executive Committee for its 
diligence in the past, to commend the officers for their loyalty and 
devotion to a cause, to acknowledge with appreciation the service 
of our Arbitrators, and to ask all of you to continue your en- 
thusiasm for the principle which we must not allow to perish in 
this Hemisphere—the principle of Democracy—and for this 
democratic institution which is dedicated to the building of a 
strong American “inner defense” as its contribution to the wel- 
fare of our country. 











MARCH OF EVENTS 


On Saturday, January 18, on the occasion of a Symposium on 

a - Arbitration in the building of the Associa- 

inauee gga tion of the Bar of the City of New York, 

President Roosevelt sent the following 

epoch-making message to the members of the Association and 
their guests: 

I was pleased to learn that the Association of the Bar of the City of 
New York is planning to hold a public meeting for the purpose of advo- 
cating the cause of arbitration of private disputes. 

While it is the function of the courts to adjudicate controversies be- 
tween man and man, and every effort should be made to make the courts 
readily accessible and the judicial process simple, inexpensive, and 
expeditious, nevertheless, there is a real need for supplementing the 
activities of the courts by arbitration, whenever such a course of action 
seems more adaptable to the needs of a particular controversy than 
would be the case with formal litigation. It is especially fitting that 
organizations of the bar should publicize the benefits of arbitration and 
should take steps to extend its field. 

It gives me great pleasure, therefore, to commend the efforts of the 
Association of the Bar of the City of New York in this direction and to 
wish a successful consummation to its endeavors. 

FRANKLIN D. ROOSEVELT. 


The Symposium, a prelude to a series of monthly round-table 
conferences, was arranged by the Bar Association’s Committee 
on Arbitration, of which William J. Mack is Chairman. Hon. 
Samuel Seabury presided, and the speakers were: Hon. F. H. 
LaGuardia, Mayor of the City of New York; Hon. Pelham St. 
George Bissell, President Justice of the Municipal Court of the 
City of New York, and Dr. Wesley A. Sturges, Professor of Law, 
Yale University. 


In this issue, the American Arbitration Association presents a 
report upon its three-year experiment with 
labor arbitrations in the special Voluntary 
Industrial Arbitration Tribunal which it 
established three years ago; together with some conclusions from 
its experience. 

The Association finds industrial arbitration well on the upward 
swing throughout the United States, with intense interest in its 
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practice and procedure. It also finds a situation similar to that 
existing in commercial arbitration in 1926, when there were 
innumerable sporadic endeavors, various kinds of legislation and 
progress in all stages of conferences, inquiry, conciliation, ad- 
justments, mediation and other pacific forms of settlement. Out 
of this welter of endeavor, standard legislation, uniform rules of 
procedure and standard arbitration clauses have been welded 
into a national system of commercial arbitration, with trade 
associations collaborating in its establishment and maintenance. 

There are signs that industrial plans and endeavors are fall- 
ing into a similar pattern. There is, for example, the admirable 
address of Dr. John R. Steelman, of the United States Concilia- 
tion Service, before the National Association of Manufacturers 
on December 12, 1940, and a report of an increase in the per- 
sonnel of that Service.t There are on file in Washington over 
800 labor agreements, in 62 per cent of which provision is made 
for arbitration, indicating the cooperation of management and 
labor. There is the study of Organized Labor and Defense Pro- 
duction by Dr. Leo S. Wolman, which advocates the creation of 
a new labor agency.? There is the action taken by the unions in 
the metal and building trades affiliated with the A. F. of L. in 
establishing a policy of no stoppage of work and resort to arbi- 
tration, providing that the rules to govern voluntary arbitration 
and the selection of the arbitration personnel must be the joint 
responsibility of management and employees’ representatives.* 
Finally, there is the decision of the United States Supreme Court 
in the H. J. Heinz case, wherein the company was required to 
sign a written contract after it had reached an oral agreement 
with the union.‘ 

With so general a trend toward a center of arbitration from 
so many directions and with contributions from the best thought 
on this subject,® a nationally organized system should take form 
in the near future, which will combine all of the important prin- 
ciples of voluntary arbitration, its machinery and rules of pro- 
cedure, standard arbitration provisions in contracts and amend- 
ments of arbitration laws. 


1 See Congressional Record, January 2, p. 21803. 

2Published by the National Industrial Conference Board. No. 10, 
Dec. 31, 1940. 

8 See p. 88 of this issue. 

4 As reported in the N. Y. Times, Tuesday, January 7, 1941. 

5 See p. 86. 
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Throughout the economic history of the United States, there has 
always run the thin thread of arbitra- 
tion. From the time the earliest Colo- 
nists brought it over seas, packed up 
with the English common law, until now, it has taken on diversi- 
fied and at times incalculable forms; but always arbitration 
seemed to form itself into a pattern. In that pattern there have 
been four great dramatic instants that seem to mark epochs in 
its history. 

The first of these dramatic instants occurred in the spring of 
1768, when the American Revolution was in the making. It was 
on May 3rd of that year that the then New York Chamber of 
Commerce first lifted commercial arbitration out of the judiciary 
system and set it up for itself in the business world. For then 
occurred the establishment of the first permanent independent 
board of arbitration in the United States. In the train of this 
epoch-making event have followed the hundreds of trade and 
commercial tribunals that now serve American commercial in- 
terests outside of the courts. 

Many long years were to pass before the next dramatic instant 
and then it came and went so casually that its significance was 
all but lost until the ill-fated NRA revived it. It is not known 
just when or where or by whom the first Code of Business Ethics 
was written along about 1910, but it defined the spirit and prac- 
tice of arbitration and built a foundation, beyond the merchant’s 
counter, of social consciousness under business. These early Codes 
of Ethics constituted the first trade practice standards in which 
all interested parties—the employer, the employee, the buyer, the 
seller, the Government and the community—shared.: They were 
the forerunners of the fair trade practices which the Motion 
Picture Consent Decree now recognizes. 

The third dramatic instant came in the crowded years of 1920, 
when men turned their faces resolutely toward the future and 
away from the narrow past of arbitration. It was in that year 
that the New York State Legislature passed the first modern 
American arbitration statute providing, at the time the contract 
was made, for the arbitration of future undisclosed controversies 
by permitting a legally valid arbitration clause to be inserted in 


Four Dramatic Episodes 
in Arbitration 


1 Codes of Ethics by Edgar L. Herrmance. Free Press Printing Co., 
Burlington, Vt., 1924. 
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that contract. Business men may now insure themselves against 
future litigation and they can control and isolate disputes at their 
source before they have caused consternation and damage 
throughout the business world. From this dramatic instant, the 
whole modern system of arbitration has sprung, for with the aid 
of this legislation, arbitration has changed from a haphazard 
technique to one of competence and stability.’ 

It is doubtful whether Judge Henry W. Goddard, in signing 
the Consent Decree for the Motion Picture Industry on No- 
vember 20, 1940, realized that the fourth great dramatic instant 
in the history of American arbitration lay under the point of 
his pen. 

For that act, curiously enough, not only emancipated arbitra- 
tion from both common and statutory law and the environs of 
trade and commercial associations, with the powers of the court 
behind it, but set it high in the annals of self-regulation in busi- 
ness, and created something new in the technique of arbitration. 
As Prof. Walton Hamilton has so ably pointed out, such Decrees 
hitherto had been without means of enforcement and had ap- 
peared more formidable on paper than in operation.? To this task 
arbitration for the first time has been called, to be administered 
under well-considered and adequate rules of procedure, with an 
experienced administrator and with sufficient funds to make a 
fair test of its efficacy. 


This is the age of techniques. War conditions throughout the 
world have sharpened the technique of war. The 
need for national defense and unity behind the 
first line of the army, the navy and the air forces 
is sharpening the technique of arbitration in the United States. 

During the winter, under the auspices of the Association of 
the Bar of the City of New York, its Arbitration Committee, in 
collaboration with other organizations, will conduct a series of 
round-table discussions for the purpose of examining the exist- 
ing technique of commercial and industrial arbitration and its 
adaptability to changing economic conditions and problems of 
national defense. 


The Age of 
Techniques 


1 See Code of Arbitration Practice and Procedure, published for the Ameri- 
can Arbitration Association by Commerce Clearing House. 

2 Anti-Trust—The Reach after New Weapons, by Walton Hamilton and 
Irene Till, WASHINGTON U. L. QUARTERLY, December, 1940. 
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Curiously enough, although arbitration came to this country with 
the earliest Colonists from England, 
and has now grown into a great nation- 
al system, no history of arbitration in 
the United States has ever been written. There is an intermittent 
case history of the failures of voluntary arbitration as they have 
found their way into the court. The opinions of the courts com- 
prise this intermittent history. There is a history of arbitration 
in trade associations, which the American Arbitration Association 
published in its Year Book on Commercial Arbitration in the 
United States. There are surveys of arbitration conducted, but 
never published, by the American Arbitration Association in col- 
laboration with state colleges and universities in the States of 
California, Connecticut, Maryland, Massachusetts, New Jersey, 
Ohio, Oregon, Pennsylvania, Texas and Virginia indicating the 
presence of much historical data. It remains, however, for a full 
history of arbitration to be written, including its origin, phi- 
losophy, theory and practice, with some record of the part taken 
in its development by leaders in the field of law and business, for 
together they have, over a period of three centuries, made a very 
impressive and consistent record.? 


Needed—A History of 
Commercial Arbitration 


In its issue of December 14th, the Wall Street Journal comment- 
ing upon the controversy between ASCAP and 
BMI over the fees paid by the broadcasters for 
the use of music they play over the air, suggested that the Ameri- 
can Arbitration Association be invited to arbitrate the differ- 
ence. ASCAP (American Society of Composers, Authors and 
Publishers) “is a collective bargaining agency for composers, 
tabulating and collecting for them the fees collectible under the 
copyright laws.” BMI (Broadcast Music, Inc.) is the music- 
publishing subsidiary of the National Association of Broad- 
casters. In making the suggestion, the Wall Street Journal said: 
The agency that should be asked to carry out the arbitration seems 

just as clear—the American Arbitration Association. This is a non- 
profit, private organization for the arbitration of commercial and labor 
disputes with a 14-year record of never having been reversed. More 
important in this particular case, the Association is well known to 
both parties, having served for years as arbitrating agency in the 
amusement field. It, therefore, has a large panel of impartial arbitra- 
tors expert in the matter involved. 


ASCAP v. BMI 





1 See Pioneers in American Arbitration, by Fred I. Kent, 4 Ars. JoURNAL 
119 (October, 1940). 
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The other groups in the amusement field which the American 
Arbitration Association serves include: Actors’ Equity Associa- 
tion, Chorus Equity Association, Managing Producers, Dram- 
atists Guild of the Authors’ League, Screen Actors’ Guild, Mo- 
tion Picture Producers, Actors’ Managers’ Guild, League of New 
York Theatres, American Federation of Radio Artists and 
American Guild of Musical Artists. 

However the controversy is settled or however long it may 
continue, the new contract eventually should provide for the arbi- 
tration of controversies that will arise out of that contract and 
under arbitration laws and Rules of Procedure that permit of 
awards being entered as judgments of the court. 


The Editorial Board of the ARBITRATION JOURNAL will, in 1940, 
return to its earlier policy of carry- 
ing in one or two issues a Symposium 
on some aspect of arbitration, thus 
presenting a rather complete picture of the sections of industry 
which arbitration occupies. 

In accordance with this policy, this issue is carrying a Sym- 
posium on Arbitration in the Motion Picture Industry and the 
April issue will carry a Symposium on Arbitration in National 
Defense. These Symposia will serve as an historical record of 
the development of arbitration in the United States in the various 
fields of industry. 


Symposium on Arbitration 
in National Defense 











ARBITRATION IN THE MOTION PICTURE 
INDUSTRY 


INTRODUCTION TO THE INDUSTRY 


FROM the impetus of efforts, in 1880, to prove that at a certain 
point in the gait of a trotting horse all four feet are off the 
ground at the same time, the baffling problem of the “moving 
picture” was solved, and from its solution there has developed 
one of the greatest industries in the world. 

In 1887, having developed the phonograph, Thomas A. Edison 
turned his attention to the possibilities of the moving picture. 
Working with photograph film which had been invented by 
George Eastman, he produced the first Edison Kinetoscope in 
1889, a sort of “peep show” arrangement. Then came the inven- 
tion of the projector in 1895. The birth of the motion picture 
industry, however, is commonly regarded as having taken place 
in the following year, with the presentation of moving pictures 
at Koster & Bial’s Music Hall in Herald Square, New York City, 
on April 23, 1896. 

From the “peep show,” moving pictures became an adjunct of 
vaudeville programs. Then came the nickelodeons—and men, 
women and children flocked to see the “pictures that moved.” 
Soon empty stores and “holes in the wall” of every description 
became alive with moving pictures. Interest was aroused that 
soon spread to the smallest hamlets, encircled the globe and en- 
listed more enthusiasts than any other medium of entertainment 
the world had ever known. 

Today, reliable estimates have placed the average weekly at- 
tendance at motion picture theatres at more than 65,000,000 
persons, who pay into the coffers of the industry nearly one billion 
dollars annually. The industry represents an investment in the 
United States of $2,000,000,000, operates more than 17,000 
theatres and employs 28,500 people in production, 12,500 in dis- 
tribution and 241,000 in its theatres. 

The commercial possibilities of the motion picture fired the 
imagination of many men from the beginning. Soon manu- 
facturers of moving picture machines and projectors appeared 
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in various cities of the country. And soon, too, arose many of the 
problems which have remained ever since to plague the industry, 
and eventually led to the Consent Decree, which is discussed in 
the articles that follow. 

At first, motion picture films were sold outright to exhibitors 
upon a footage basis. Soon a situation resulted where exhibitors 
all over the country had films on their hands that had been ex- 
hibited in their own theatres. This gave rise to film exchanges 
in various parts of the country, operated wholly on a local basis, 
where the various exhibitors could go and exchange stale films 
for ones that had not been shown in their respective theatres. 
From these earliest exchanges the distribution of pictures upon 
a rental basis by distributors, who maintained and operated them, 
soon developed and the distributor thus became the middle man 
between the producer and the exhibitor. 

The introduction of feature pictures brought about important 
changes in the marketing of films. Theretofore, films were gen- 
erally sold at a flat price for a daily program, with the price 
fixed according to the size and location of the theatre. Under this 
system, many theatres in the same city might show the same 
picture on the first day of its release, or “day and date,” as this 
practice has become to be called in the industry. With the ap- 
pearance of feature pictures, the better theatres were willing to 
pay higher rentals for the right of exclusive exhibition before 
the pictures were made available to others upon subsequent run. 
As a result, first run was given protection over second or subse- 
quent runs for a week or two only. This protection period is 
called “clearance,” denoting the period or length of time between 
a prior and a subsequent showing of a picture. As ordinarily 
used in the industry, protection embraces both clearance and 
zoning. A “zone” indicates a specified geographical area within 
which a definite clearance schedule is operative. Protection has 
come to be and is one of the most contentious trade practices 
with which the industry is confronted. 

The cost of making pictures had mounted abruptly, due prin- 
cipally to the rise in salaries of stars, directors and technicians 
of all kinds. When these costs were passed on to the distributors 
and exhibitors, who had largely remained independent of pro- 
ducers, great alarm was felt by the persons engaged in these two 
branches of the industry, and resulted, in 1917, in the organi- 
zation of First National Exhibitors’ Circuit, an association of 
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exhibitors, which through a system of franchises, sought to 
assure its membership of a constant, satisfactory supply of 
pictures. 

A prevalent opinion throughout the industry held that the 
future health, growth and prosperity of the industry generally 
depended upon a continued separation of the three branches of 
production, distribution, and exhibition. Adolph Zukor was one 
of the pioneers who held most strongly to this view. In his 
opinion, the evil of producing and exhibiting coalitions was one 
of the gravest perils confronting the motion picture industry. 

Mr. Zukor thus foresaw that expansion by producers and dis- 
tributors into the exhibition field would result in great friction, 
particularly with former customers of the producers and dis- 
tributors, with whom they would come into competition as ex- 
hibitors. He likewise foresaw the danger inherent in the acqui- 
sition of production facilities by exhibitors. 

After some ineffectual efforts to adjust threatened competitive 
differences with First National Exhibitors’ Circuit, Mr. Zukor 
determined to go into exhibition. This he did in 1919, notwith- 
standing his pronouncements of the year before that the future 
well-being of the industry demanded a continued separation of 
production, distribution and exhibition. 

Other producers expanded their activities in an attempt to 
control a portion of the market. Such activities manifested them- 
selves in at least two ways: First, the producers acquired their 
own theatres; second, they merged or affiliated with companies 
controlling theatres. 

Marcus Loew, the founder of Loew’s, Incorporated, owner of 
a large chain of vaudeville and motion picture theatres situated 
largely in the metropolitan area of New York City, and his 
associates became alarmed because of the fact that the pro- 
ducer, the man who makes the pictures, was buying theatres. 
They felt that they would have to protect themselves by having 
a producing company of their own. 

In the attendant struggle for theatres which continued 
through the 1920’s, five companies emerged with production 
facilities and large theatre holdings, to wit, Paramount Pictures, 
Inc. ; Loew’s, Incorporated; Fox Film Corporation, the predeces- 
sor of Twentieth Century-Fox Film Corporation; Radio-Keith- 
Orpheum Corporation, created by a merger of production, dis- 





tribution, and exhibition interests, including Robertson & Cole, | 
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which had been reorganized under the name of Film Booking 
Office of America, Inc., and, finally, Warner Bros. Pictures, Inc. 

In acquiring theatre circuits, these five producer-exhibitors 
did not enter the same territory, or territories, to any great 
extent. 

Warner Bros. Pictures, Inc., not having acquired any extensive 
theatre holdings down through the year 1926, was gradually hav- 
ing its market for pictures shut off through the acquisition of 
theatre holdings by other producer-exhibitors. The entrance of 
talking pictures into the moving picture industry, however, com- 
pletely changed the situation for Warner Bros. Securing the 
rights to Vitaphone, which had been developed by the engineers 
of the Bell Telephone Laboratories, Warner Bros. Pictures, as a 
result of the success of talking pictures, within a few brief years 
became, and still remains, one of the largest and most powerful 
companies in the industry. 

The years 1935, 1936 and 1937 saw the return of prosperity to 
the motion picture industry. Attendance at theatres has increased 
so as to compare favorably with 1929 and 1930. Theatre expan- 
sion was again undertaken, particularly by the producer-exhibi- 
tors and, with the return of better business, admission prices 
were increased by them. 

As already stated, the industry is composed of three branches, 
namely: (1) production, which comprises the preparation for and 
actual making of motion pictures and the preparation thereof for 
market; (2) distribution, which has to do with the maintenance 
of facilities for the distribution of films from various key cities 
throughout the country, and the actual distribution of films to 
the theatres or exhibitors; and (3) exhibition, which has to do 
with the actual exhibition of motion pictures in the theatres. In 
the early days of the industry, these three branches were separate 
and independently operated by specialists in each field. Gradu- 
ally, however, the three branches of the industry were integrated 
by large and successful companies, which dominated and con- 
trolled the industry in all of its branches. 

By reason of the ownership and control by the producer-ex- 
hibitors of substantially all of the first-run theatres in metropoli- 
tan key cities throughout the country, the independent producer 
claimed to be unable to secure entrance to this vital first-run 
market, except at the sufferance of one or more of the major 
producer-exhibitors. 
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For the same reason, under competitive conditions existing 
in the industry, the independent exhibitor claimed that wherever 
affiliated theatres of the producer-exhibitors came into competi- 
tion with an independent exhibitor, the latter was relegated to a 
secondary, inferior position, and compelled to accept pictures for 
exhibition after the affiliated theatres were through with them, 
and usually subject to unfavorable rental terms and conditions 
of availability, including clearance and zoning. 

As a result of this condition in areas where affiliated theatres 
operate, the independent exhibitor found access difficult to a 
free, open and untrammeled market in which to buy products 
based upon his ability and willingness to pay fair and reasonable 
film rentals. 

And so the fears of some of the early pioneers in the industry 
were realized, for when the three distinct branches of the in- 
dustry lost their identities and departed from their original func- 
tions, normal conditions of competition disappeared and a chaotic 
state of affairs developed in the industry. 

Charges of unfair trade practices were inevitable, and they 
flew thick and fast. The ones most insistently pressed had to do 
with block booking, under which as many as fifty pictures had 
to be contracted for by the exhibitor at one time, and blind sell- 
ing, which compelled the exhibitor to contract for films “sight 
unseen”, from a sketchy outline, often months before production 
was started. And there were other complaints, chief among 
which were; granting certain theatres unreasonable clearance 
over others; discrimination in favor of large circuits and against 
small independent exhibitors; refusal to license pictures to cer- 
tain theatres; forcing exhibitors to buy short subjects, newsreels, 
serials, reissues, etc., as a condition of licensing feature pictures; 
arbitrarily withholding available prints for the purpose of giv- 
ing a competitive advantage to certain exhibitors over others. 

Such was the situation when the Government stepped into the 
picture, and a suit was filed by the Department of Justice, under 
the Sherman Anti-Trust Law, against the major producer-dis- 
tributor companies. The Consent Decree, signed by Federal 
Judge Henry W. Goddard on November 20, 1940, was the result, 
and represented the agreement reached between the Department 
of Justice and the five major motion picture companies. It signal- 
ized the initial step in an unprecedented form of industrial self- 
regulation. 
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In view of the significance of the Consent Decree, in that, if 
successful, it may serve as a model for other industries, this 
Symposium setting forth the viewpoints of the different branches 
of the industry concerned, of the Department of Justice, of the 
Administrator of the Arbitration System and of an impartial 
legal observer, is presented by the ARBITRATION JOURNAL. 





PROVISIONS OF THE CONSENT DECREE 


JAMES V. HAYEs * 


THE first meeting of the various conferees for the purpose of 
attempting to work out a Consent Decree solution was held on 
June 12. Originally, all eight of the defendants participated in 
the conferences. After about a month or a month and a half, 
the three non-theatre owning defendants who are not parties 
to the decree withdrew from the conferences, which, however, 
continued until the agreement finally was reduced to writing. The 
proposed consent decree affects the five defendants who own 
theatres. The approach on the part of the defendants filing the 
consent and on the part of the Government, was an endeavor to 
meet, through the terms of the decree, a solution of the alleged 
evils and the alleged abuses in the motion picture industry, 
without resorting to the very drastic remedy of divorcement. 

These defendants own, among themselves, about 2400 theatres 
or have interests in about that many. If the government were 
successful in its suit and if the Court should order divorcement 
of the exhibition from the production and distribution branches 
of the industry, there would necessarily ensue a very long period 
of time during which those 2400 theatres, or the interests therein, 
would be thrown upon the market. Obviously, it was not a de- 
sirable solution from the angle of the defendants, and the Gov- 
ernment was willing to attempt to arrive at a solution of the 
alleged evils without seeking that drastic remedy. 


* Special Assistant. to the Attorney General of the United States. 
Mr. Hayes’ article consists of excerpts from his opening statement before 
Federal Judge Henry W. Goddard, at the time the Consent Decree in the 
Motion Picture Industry was presented to the Court, with slight revisions 
for purposes of publication. [Ed.] 
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As to the terms of the decree, I might say, by way of preface, 
that the problems of the motion picture industry are not identical 
to the problems of any other industry. They are peculiar to the 
industry and its nature, and during the five months of negotia- 
tions every problem relating to the distribution of pictures was 
examined by the conferees in all of its ramifications. 

Human work is never perfect, and I dare say this decree is not 
perfect. Only the next three years or more will prove how well it 
will work. But an honest endeavor has been made by those par- 
ticipating in the conferences to work out a method of business 
through prohibitions and a system of arbitration which should 
work and which should relieve a great many, if not all, of the 
complaints that are made against the existing operations of the 
industry. 


Section III of the decree provides for what is called trade 
showing. 

The evil that that section was aimed to correct is an evil 
called blind selling. The complaint is made that, under the 
existing method of distribution of pictures, exhibitors do not 
know what they are buying. Distributor representatives circulate 
among the exhibitor customers beginning some time in the spring 
of the year and continuing until they are all under contract, en- 
deavoring to get all exhibitors to contract with them for their 
whole season’s product. Actually, at the time those contracts are 
made very many of the pictures covered by them are not even 
in production, and the exhibitor claims that, as a result, he is 
buying “sight unseen.” 

Not only have exhibitors complained about so-called blind 
selling; so have public groups interested in the betterment of 
the movies and in moral movies for their children. And the 
Department has received complaints both from the exhibitors 
and from the public groups. 

The complaint of the public groups specifically is that a local 
exhibitor, under the method of selling presently followed, has no 
opportunity to decide what picture best fits the local needs of 
his community, because he contracts for a picture before he 
knows what the picture is going to be like. 

Section III, which is effective September 1, 1941, (that is, at 
the beginning of the next motion picture season, running from 
September 1 of one year to August 31 of the next year), provides 
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that before any picture can be sold after September 1, 1941, 
it must be trade-shown. That means that there must be an 
exhibition of that picture in every one of the exchange districts 
maintained by each of the defendants at which the trade is free 
to attend. There is no obligation whatsoever placed on exhibitors 
to attend those trade showings, but merely the obligation is 
placed on the distributor not to sell the feature until it has been 
trade-shown. Thus an exhibitor, if he desires to see the picture, 
may do so and decide whether or not he wants to contract for the 
licensing of that picture. It further provides that notice of 
trade showings shall appear in trade papers having general 
circulation in the industry so that exhibitors will know when 
the showings of the various features will take place. 


Section IV(a) of the decree is a very interesting provision. 
It was not arrived at except after long weeks of argument. It 
provides that pictures shall be sold in groups of not more than 
five, all of which, of course, must be trade-shown. It provides, 
further, that the sale of one group of features may not be con- 
ditioned by the distributor on the sale of another feature or group 


of features. That section is designed to meet the complaints 
leveled against the practice called block booking. At the present 
time an attempt is made by every distributor to book up an ex- 
hibitor for a season’s contract. That system has been known in 
the industry for years as season block booking. It has been 
condemned and fought against both by exhibitor groups and by 
public groups, and their criticisms have been brought to the 
attention of the Department of Justice. This proposed Section 
IV (a) is an attempt to meet those criticisms. 

It is believed that, without very substantial increase of cost, 
the distributors will be able to sell in groups of five pictures. 
It is perfectly obvious that this section goes a long way toward 
attacking the practice of block booking—that is, the two sections 
taken together. I mean, first, the trade showing, and second, 
sales of not more than five pictures at a time. 

Now, on the other hand, I want to point this out: there is no 
prohibition here against selling more than five pictures at a 
time. A distributor could sell 30 pictures at a time to an ex- 
hibitor if they are ready for sale. The only obligation, the only 
restriction, is that the distributors may not condition the sale of 
one group on the sale of another group. 
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Secondly, these groups are not frozen; that is, a distributor 
may be offering a group of five pictures in one territory, and in 
a different territory, a totally different group. He may change 
the groups and rearrange them from time to time. The reason 
for that is twofold: it helps both the distributors and the 
exhibitors. It helps the exhibitors in that when a particular 
group is offered to an exhibitor and he does not like one, two or 
three of the pictures, he can exercise through bargaining the 
right to attempt to get the distributor to agree with him to change 
that group. They are reduced then to their bargaining positions, 
the two of them, as to whether or not they can agree on the 
contents of the group. If the blocks were frozen an exhibitor 
could not so bargain with a distributor. 

On the other hand that provision is also in the distributor’s 
favor. If the blocks were frozen and a distributor offered a 
block which he found was a financial loss to him because it 
was not selling, he would not be able to rearrange the block, to 
sweeten it up, to borrow an expression from the industry. This 
way he can. He can make his blocks as attractive or as unattrac- 
tive as he, in his best judgment, decides. There is perfect freedom 
on the contents of the blocks. There is perfect freedom on the 
number of pictures that can be sold at one time. The restrictions 
are merely that no group shall have more than five pictures and 
that the sale of one group shall not be conditioned upon the sale 
of another group. 


In connection with those sections there should be mentioned 
Section XII of the decree. Sections III and IV(a) set up a new 
method of distribution and licensing. The five consenting de- 
fendants, when the decree becomes effective, will be the only dis- 
tributors in the motion picture industry that will be bound to 
follow that method of selling. Their competitors will be free to 
continue to do business on a season block booking basis, since 
they will not be parties to the decree. Accordingly these de- 
fendants felt, and there is merit in their contention, that they 
should not be forever bound to this method of selling in the 
event their competitors would never be bound to sell in the same 
fashion; that they were perfectly willing to try it for one year, 
but in the event that, by the end of that year, their competitors 
had not been obligated, or were not obligated, to sell in the same 
fashion, they would be free to go back to the method of selling 
followed by their competitors. 
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Accordingly, Section XII provides that if by June 1, 1942, in 
the action which will still be pending against the three non- 
theatre-owning companies, the Government does not get a decree 
against those companies providing for this or a similar method 
of sale and trade showing, the consenting defendants will be 
relieved of the operation of Section III. If, however, the Govern- 
ment by that time does get a decree against the three non-theatre- 
owning companies, then these consenting defendants will have 
an election: They can either continue under the methods set 
forth in this decree or be bound by whatever provisions appear 
in the decree against the three non-theatre-owning defendants. 
In either event, the escape, as it has been called, is effective as to 
features to be licensed after August 31, 1942. So there will be the 
benefit of a full year’s trial. 


Section IV(b) of the decree prohibits what has been called 
“forcing” in the industry. Forcing, according to the complaints, 
is the practice of a distributor when he contracts with an ex- 
hibitor for the license of features to insist that the exhibitor 
at the same time contract for newsreels, trailers, short subjects, 
westerns, foreigns and so on. There could be no better way of 
doing away with the practice than an absolute prohibition, which 
is precisely what is present in Section IV (b). 

Section V of the decree provides for licensing by exchange dis- 
tricts and the purpose of that section is to cut down, in part 
at least, the great purchasing power of chains of theatres— 
large chains, chains which carry over beyond the geographical 
limits of a single exchange district. This section provides that 
features must be licensed by exchange districts. 


Section VI of the decree is aimed to meet the complaints of 
those exhibitors who say that they cannot get pictures at all on 
any run, no matter how far back they are willing to take the run. 
It provides that distributors shall license pictures on a run desig- 
nated by them and on terms designated by them, provided the 
terms are not calculated to defeat the purpose of the section itself, 
to every reputable and responsible exhibitor, unless the granting 
of such a run would reduce the distributor’s total revenue in the 
area. The practical operation of the section would be this: The 
exhibitor who claims that he is not getting the run, but feels 
that he should, under this section, could go to an arbitrator and 
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ask to get arun. The distributor would come in and say it would 
reduce his revenue and the burden is on him to show the arbitra- 
tor that it would reduce his revenue. The arbitrator has both 
sides of the story. If he believes that the distributor is right, 
he will deny the run. If he believes that it will not reduce his 
revenue, then he will grant the run. A further safeguard is pro- 
vided. After a run has been granted and a distributor finds that 
his revenue has, in effect, been reduced, he may resort to arbi- 
tration, then the prior award is set aside and thus the original 
status quo is restored. 


Section VII of the decree deals with offensive pictures, that is, 
pictures which are offensive in the locality in which the exhibi- 
tor’s theatre is located, on moral, racial or religious grounds. It 
provides that, after the exhibitor has offered to license the 
pictures for his theatre, and within ten days after he has re- 
ceived written notice of the approval of his application, he may 
reject a picture on the ground that it is offensive locally for 
religious, racial or moral reasons and state his reasons in his 
notice to the distributor. If the distributor does nothing, the 
contract is cancelled as to that picture immediately, but the dis- 
tributor may arbitrate the question and then it is up to the arbi- 
trator to state whether or not the picture is locally offensive. If 
the arbitrators find that it is, the contract is cancelled to the 
extent of the picture, and if they find it is not, then the contract 
stands. 


Section VIII is addressed to a practice in the industry which 
has been the cause of tremendous controversy, to wit, clearance. 
Clearance is the amount of time, that, pursuant to contract, must 
elapse between subsequent showings of the same picture. 

All clearance claims are arbitrable under Section VIII, with one 
exception: The arbitrator’s duty is to determine whether or not 
the existing clearance is unreasonable. If he finds it is not un- 
reasonable, he leaves the situation undisturbed. If he finds that 
it is unreasonable, his duty then is to fix the maximum clearance 
which can be allowed in that situation. His award does not affect 
existing contracts. It becomes effective as to contracts made by 
the distributor after the expiration of existing contracts in a 
particular situation. 
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After an arbitrator has fixed the maximum clearance, any 
person affected by his award may subsequently seek a rede- 
termination on the ground that conditions have changed, and 
that the clearance should be different from that fixed in his 
award. In short, it is a very elastic system that has been set up 
here to take care of clearance complaints. 

And I might say in that connection that it has long been felt, 
both by exhibitors and by distributors, that there is no fairer 
way to handle and dispose of complaints concerning clearance 
than to have the clearance fixed by some impartial arbitrator, 
and that is precisely what is accomplished by Section VIII. 


Section IX has to do with what we call “print discrimination.” 
We have received numerous complaints, to the effect that in 
particular situations one exhibitor always gets the preference 
to the damage of the other fellow, the complainant, and Sec- 
tion IX is designed to meet that complaint. 

It provides that any exhibitor making such a claim may arbi- 
trate his claim, and if the arbitrator finds that the distributor 
has pursued a policy of discrimination in favor of one exhibitor 
as against another, in order to give the former a prior playing 
date, he shall order the discontinuance of such policy by the 
distributor. 


Section X is another attempt made by the decree to meet the 
purchasing power of large chains of theatres, particularly where 
complaints are made that a chain of theatres is favored as against 
a small independent exhibitor in the distribution of motion 
pictures on the same run. 

When an independent claims that he is being denied product 
on a run being given to a circuit theatre unfairly, he may bring 
his claim to arbitration. The factors the arbitrators are to con- 
sider are set forth in the decree. He may order that from the 
date of his award forward, after the expiration of existing con- 
tracts, all contracts with both the competing independent theatre 
and the circuit theatre shall be made with them alone, without 
consideration being given to whatever other theatres might be 
owned by the two owners. What, in effect, is brought about is a 
pro tanto divorcement of the circuit theatre from the circuit to 
which it belongs, and the independent theatre from whatever 
other theatres, two or three or four, that the independent ex- 
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hibitor might own, and it leaves the two theatres as competing pr 





entities in the particular locality. th 
The section further carries a penalty provision. It provides be 
that if, after an award has been made by an arbitrator, a dis- de 
tributor continues to sell the circuit theatre or, in other words, al 
declines or fails in good faith to comply with the award of the ar 
arbitrator, the exhibitor thereby affected may seek, by arbi- W 
tration and award, compensatory damages resulting from the sy 
distributor’s failure to abide in good faith by the award. co 
su 
Section XI is what the conferees have come to call a “standstill” pe 
provision. It is an endeavor to preserve the status quo of those ti 
five companies in so far as their theatre holdings are concerned ti 
during the three-year period during which the government will 
not seek divorcement or dissolution of the chains. bt 


Section XV deals with long-term franchises. It provides 
that long-term franchises entered into by these defendants after 
June 5, 1940, are subject to the terms of the decree. The purpose 
of the section is to bring under the terms of the decree all 
franchises entered into after the negotiations between the de- 
fendants and the government were instituted. 

Section XVI is an interesting section. It provides that no 
officer, employee and so on of any consenting defendant or no de- 
fendant shall be held to have disobeyed the provisions of the 
decree in any situation where arbitration is provided for, unless 
such person has failed to comply with the award in arbitration. 
The effect of it is that there can be no contempt proceeding ex- 
cept for a failure to abide by an award. 

Section XVII exempts from the operations of the decree all 
dealings by a distributor defendant with its own theatre or 
affiliates; that is, Paramount, for example, may make any agree- 
ment it chooses with its own theatres, and Loew’s may make 
any agreement it chooses with its own theatres, and such agree- 
ments are exempted from the operations of the decree. It is such 
contracts which constitute the exception to clearance arbitrations 
to which I referred when discussing the clearance section. 
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And now a word on the arbitration which is provided in Sec- 
tion XXII of the decree. 

The decree provides that the arbitration system set up by 
its terms shall be for the arbitration of all disputes for which a 
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provision of arbitration is made in the decree itself, and also for 
the arbitration of any disputes provided in any decree which may 
be entered in Chicago as an amendment to the existing consent 
decree against Paramount Pictures, Balaban & Katz, and others, 
and the arbitration of any disputes that may be provided for in 
any supplemental decree entered in Los Angeles, in the Fox 
West Coast case, and it provides further that the arbitration 
system may be used for the arbitration of other matters not 
covered specifically by the decree but which are voluntarily 
submitted by outsiders and a distributor defendant who is a 
party thereto. It provides further that the American Arbitra- 
tion Association shall be appointed administrator of the arbitra- 
tion system. 

The arbitration system is to be nationwide. An arbitration tri- 
bunal shall be established in every city where three or more of 
the defendants presently maintain exchanges. In each of those 
tribunals there will be a panel of impartial arbitrators. That 
panel shall be made up absolutely of people whose experience 
is such and whose prior connections are such as to lead to the 
belief that they will be impartial. All persons now or in the past 
connected with any branch of the motion picture industry are 
excluded from membership on such tribunals. All arbitrations 
shall be held in the first instance before such local tribunals, but 
appeals may be taken to an appeal board of three members. Those 
three members, by the terms of the decree, are to be appointed 
by the Court. They are to be persons of known impartiality and 
distinction. 

The expenses of the arbitration system are to be paid by 
the consenting distributors. Each will pay its pro rata share 
based on that proportion which its revenue from licenses bears 
to the total revenue from licenses of the five consenting de- 
fendants. Each year’s budget is to be fixed by a budget com- 
mittee, made up of one appointee of the American Arbitration 
Association, one appointee of the distributor defendants, and the 
third is to be the chairman of the Appeal Board. The budget for 
the first year is fixed in the decree itself at a figure not to exceed 
$490,000. For each subsequent year the budget is not to exceed 
$465,000. The difference is the estimated cost of furniture 
which will fall only, of course, in the first year. Except, how- 
ever, that in any one year the Court may order an increase of 
not more than $50,000 in the amount provided by the decree. 
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The chairman of the Appeal Board is to be paid $20,000, and 
each of the other members is to be paid $17,500. It is expected 
that the American Arbitration Association, which has nationwide 
facilities for the arbitration of commercial disputes, will be able 
to have all the arbitration tribunals, the local tribunals, operating 
by February 1, 1941, and further that the Appeal Board will 
be appointed and ready to operate by the same date. 

The task of setting up this arbitration tribunal is indeed tre- 
mendous, and until the decree was signed, of course, no actual 
work could be done toward setting it up. If the American Arbi- 
tration Tribunal can accomplish all that it is supposed to ac- 
complish by February 1, I think it will have accomplished 
virtually a Herculean task; but it is confidently expected by all 
those involved that it will be ready to operate by not later than 
February 1 of this year. 

Together with the decree there have been submitted the rules 
of arbitration provided for in the decree, the rules to guide both 
the local arbitrators and the Appeal Board, and those rules refer 
to a map which has similarly been submitted. That map is filed 
with the rules and shows where each local tribunal is to be located 
and the territory in which it will handle disputes or controversies. 

I do not believe it necessary to review the rules of arbitration in 
detail. Suffice it to say that they provide for speed, but not at 
the sacrifice of any substantial right. They provide that in any 
controversy that is brought either party thereto may have notice 
given to any third person not joined in the arbitration who that 
party believes would have an interest in the outcome of the 
arbitration. They provide further that all parties who believe 
they would be interested in the outcome or affected by it may 
intervene in the arbitration. In short, instead of attempting 
to limit free and open operation of this arbitration system there 
is virtually an open invitation to all who might be affected by 
an award to come in and present their grievances or their claims 
to the arbitrators. These rules insure a full and fair hearing. 
They provide for appeals in all cases. As a general rule appeals 
shall be had on written briefs, but the rules provide also that if 
the parties so stipulate they may have oral argument on the 
appeals or the Appeal Board itself may, on its own motion, order 
oral argument. 

Arbitration for exhibitors is entirely voluntary. There is no 
legal duty on any exhibitor to arbitrate any of his claims. If he 








Rn <i 


.. 


nd 
ed 
de 
dle 
ng 
ill 


al 
Di- 


ed 
all 
an 


les 
th 
er 
ed 
ed 
28, 
in 
at 
ny 
ce 
at 
he 
ve 
ay 
ng 
re 
by 


ig. 
ils 












Arbitration in the Motion Picture Industry 25 





prefers to bring a treble damage suit against the distributor 
he is perfectly free to do so. There is no legal right taken away 
from him. On the other hand, arbitration is compulsory so 
far as the consenting distributors are concerned. They must 
arbitrate every claim brought by a complaining exhibitor under 
any one of the sections of the decree. 

I do not believe that anybody who has participated in the five 
months of worry and discussion and argument considers the 
decree a panacea or the dawn of utopia in the movie industry. 
At the same time I think it fair to say that both the defendants 
and the Government honestly believe that it is infinitely to be 
preferred to years of litigation with the possibility, at the end, 
of the chaos that might result from divorcement. 

It is the hope and the desire of all that it will bring to the 
industry a degree of peace and good feeling. Every human 
safeguard that we could think of has been thrown about the 
operation of the arbitration system to keep it free, efficient and 
impartial. Events may prove the need for a modification, and 
jurisdiction is retained in the Court by Section XXIII of the 
decree for that purpose. Events may prove the failure, and if 
that happens it may be that there will be no alternative but for 
the Government to press its suit. We cannot see the future. 
Those of us who have worked on this decree, after reviewing, as 
Isaid at the very beginning, the numerous industry problems in 
all their ramifications, with the Government representatives 
keeping constantly before their eyes, as was their duty, the com- 
plaints of exhibitors and the complaints of public groups, are of 
the opinion that the decree is a desirable forward step. We be- 
lieve it will work. We believe it will produce good. We trust 
that our belief is not ill-founded. 





ARBITRATION AND THE INDEPENDENT EXHIBITORS 


ABRAM F. MYERs * 


SHERMAN ACT IS KEY TO ARBITRATION SYSTEM 


WHATEVER may be the final verdict as to the value of the Con- 
sent Decree to the independent exhibitors, this much is certain: 
Arbitration of business disputes has been given great impetus 
and new fields of usefulness have been opened to it. 


* General Counsel, Allied States Association of Motion Picture Exhibitors. 
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Among the unique features of the arbitration system pre- 
scribed by the Decree, are: 

1. The Decree provides for the institution of arbitration pro- 
ceedings by exhibitors against distributors, but it makes no pro- 
vision for the institution of proceedings by distributors against 
exhibitors. 

2. Although the exhibitors stand to gain by the awards, 
actually the proceedings have for their main purpose the en- 
forcement of a decree entered in a suit by the Government under 
a public statute. 

3. Controversies can be arbitrated which could not be the sub- 
jects of civil actions at law; not, at least, without allegations 
and proof of combination and conspiracy, which will be un- 
necessary in proceedings under the Decree. 

4. The arbitration tribunals are charged with the duty of 
deciding certain controversies on abstract principles of “rea- 
sonableness,” with no fixed standards to guide them. 

5. A complaining exhibitor may be awarded a run, or be given 
a reduction in clearance, at the expense of another exhibitor, 
without joining the latter as a party; although, of course, the 
affected exhibitor may intervene. 

The apparent conflict between these innovations and previ- 
ously accepted limitations on the principles of arbitration can 
be reconciled in the light of the antecedents and manifest pur- 
pose of the Consent Decree. The suit which gave birth to the 
Decree was brought by the United States against an alleged mo- 
tion picture trust under the Sherman Anti-Trust Act. The 
Government’s complaint contained allegations sufficient to con- 
stitute a cause of action under that law. (Decree, Sec. I.) The 
practices which are made arbitrable were set forth as acts done 
in pursuance of an unlawful combination and conspiracy in 
restraint of trade. While the court expressly disclaimed finding 
that the consenting defendants had violated the law, neverthe- 
less the arbitration proceedings which the exhibitors are privi- 
leged to bring and the awards which the arbitration tribunals 
are authorized to make, can only find sanction in the Sher- 
man Act. 

Viewing the Decree in the light of the Government’s allega- 
tions and the Sherman Law explains and justifies the system of 
one-way arbitration. The distributors must submit to proceed- 
ings for the rectification of abuses set forth in the Government’s 
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complaint. The exhibitors have not been charged with wrong- 
doing, and no provision is made for proceedings against them. 
Moreover, it explains and justifies a situation whereby, in effect, 
the exhibitors are charged with the policing and enforcement 
of the Decree by means of arbitration proceedings. The suit was 
brought by the Government in the interest and for the protection 
of the independent exhibitors. No testimony having been ad- 
duced, the use of allegedly abusive practices was not proven. By 
the Decree the exhibitors are given the opportunity, by proving 
such tactics, to obtain a remedy for past injuries and to secure 
protection against future abuses. The arbitration proceedings 
will constitute the record on which the Department of Justice 
will eventually decide whether to apply to the court for further 
relief against the defendants. 


NEW CAUSES OF ACTION 


Recourse to the Sherman Act also must be had in order to ex- 
plain and justify the apparent creation of new causes of action 
and new remedies. For example, there is no authority for saying 
that the compulsory block-booking of motion pictures by a single 
distributor, acting without concert or agreement with other 
distributors, is unlawful. By Sec. IV of the Consent Decree each 
consenting defendant is limited to the licensing of blocks of 
not more than five feature pictures and is prohibited from forc- 
ing short subjects, newsreels, westerns and foreigns along with 
the features. Controversies involving the alleged forcing of 
features or shorts can be arbitrated between an exhibitor and 
the offending distributor, regardless of the policies and practices 
of other distributors. Again, an exhibitor may bring an action 
under the Sherman Law against a combination of distributors 
and exhibitors which has impcsed clearance on his theatre. But 
under Sec. VIII of the Decree an exhibitor may file an arbitra- 
tion proceeding against a single distributor on the ground that 
the latter has subjected his theatre to unreasonable clearance. 

The same explanation may be made of other arbitration pro- 
ceedings authorized by the decree. They afford relief from prac- 
tices imposed by a single distributor whereas, in order to prevail 
in court, an exhibitor would have to allege and prove that the 
practices were imposed by a number of distributors acting in 
concert. Many exhibitors have pursued the remedy afforded by 
the Sherman Act and approximately 100 such cases are now 
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pending. In those actions the exhibitor plaintiffs have to sustain 
the well-nigh insupportable burden of proving that they are the 
victims of a combination or conspiracy in restraint of trade. 
Many cases have been lost because such proof was not forthcom- 
ing. That arbitration proceedings looking to relief from op- 
pressive practices may now be maintained without allegation 
or proof of a combination or conspiracy among the distributors, 
or between the distributors and other exhibitors, is due solely to 
the Decree. And the Decree, in turn, derives its sanction, and 
the Court which entered it derives its power, from the Sherman 
Anti-Trust Act. 


NEW AND EXPLICIT REMEDIES 


In actions under the Sherman Act an exhibitor may recover 
three-fold his damages, or he may obtain injunctive relief. The 
recoverable damages may be considerable and may prove an 
adequate balm for his injuries. But injunctive relief, either 
restrictive or mandatory, is apt to be both indefinite and cumber- 
some. No form of order has been devised whereby an exhibitor 
plaintiff can be given the precise thing that he wants. That is 
why courts in some instances, after hearing the evidence and 
concluding that the exhibitor is deserving of relief, have sought 
by persuasion, sometimes bordering on coercion, to induce the 
distributors to make concessions by way of settlement which the 
court would hesitate to write into an order. 

Under the Consent Decree the arbitration tribunals are em- 
powered to award compensatory damages in only one class of 
cases and in two other classes to impose fixed penalties payable, 
not to the complaining exhibitor, but into the general arbitration 
fund. The Decree offers nothing to the exhibitor who is looking 
for punitive damages for past injuries. He still has his right of 
action under the Sherman Act. But to the exhibitor seeking 
a quick and specific remedy, arbitration under the Decree may 
fill the bill. 

Enumeration of some of the awards which the arbitration 
tribunals may make will disclose the difference between such 
awards and the relief which a court can grant. If an exhibitor 
has had unwanted features or shorts forced on him, the arbitra- 
tion tribunal may cancel the exhibitor’s license so far as the 
unwanted product is concerned. If an exhibitor has been denied 
a run of pictures, and he can qualify under the conditions of 
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the Decree, the arbitration tribunal may order the distributor to 
offer its pictures to the complaining exhibitor. If a distributor 
has sold its product away from an independent exhibitor and to a 
circuit theatre, and the independent can qualify under the Decree, 
the arbitration tribunal can pit the two contending theatres 
against each other in bargaining for film without regard to 
circuit buying power. If, in the latter case, its award is not 
obeyed in good faith, the tribunal may award compensatory 
damages to the independent exhibitor. 

Most important of all the remedies provided by the Decree 
is that against unreasonable clearance. In such cases, the arbi- 
tration tribunal is empowered to fix the maximum clearance 
between the theatres involved to be thereafter observed by the 
distributor in licensing pictures to them. 


NARROWING THE ISSUE 


The gist of the Government’s complaint was that the distribu- 
tor defendants had acquired a monopoly in the exhibition field 
by granting special preferences and advantages to their own 
theatres and to the theatres of one another, which they did not ex- 


tend to the independent exhibitors. The arbitrations provided 
by Secs. V, VI, VIII and X of the Decree are designed to afford 
the independent exhibitors a remedy against such discrimination 
in favor of the circuits and against them in the licensing of films. 

It is obvious that if an arbitration tribunal makes an award 
in favor of an independent exhibitor on his complaint (a) that 
a circuit theatre is being allowed to amass buying power by pool- 
ing its theatres located in separate exchange districts, or (b) that 
a distributor has refused to grant him a run of pictures in opposi- 
tion to another exhibitor, or (c) that a run of pictures has been 
sold away from the complainant and granted to a circuit theatre 
which should be returned to the complainant, or (d) that an- 
other theatre has been given unreasonable clearance over the 
complainant’s theatre—in all these cases the tribunal, in granting 
a remedy to the independent exhibitor, necessarily terminates 
or affects some benefit or privilege enjoyed by another exhibitor. 

If those benefits or privileges were to be regarded as legally 
vested rights, it is clear that they could not be disturbed except 
in a proceeding in which the beneficiaries were duly impleaded, 
served and granted a hearing. But the Decree necessarily pre- 
supposes that such benefits or privileges were granted to the 
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beneficiaries by an unlawful combination of distributors and in 
derogation of the rights of the independent exhibitors. Only on 
this ground can we explain or justify the provisions which per- 
mit these important controversies to be arbitrated between the 
complaining independent exhibitor and a distributor. The bene- 
ficiaries of the distributors’ monopolistic practices, who stand 
to lose by the awards, may intervene as parties and be heard; 
but that does not alter the fact that the Decree treats the issue 
as mainly between the independent exhibitor and the distributor. 

Related to this narrowing of the issue in the arbitration 
proceedings are the rigid provisions of the Decree that the arbi- 
trators shall be wholly neutral and shall not have had any 
previous connection with any branch of the industry. Criticism 
has come from sources closely allied with the distributor-owned 
circuits to the effect that arbitrators without experience in the 
motion picture business cannot hope to master its complexities 
in the course of a brief hearing. But prior attempts to adopt a 
system of arbitration to deal with the subjects covered by the 
Decree have fallen through because these same critics have 
insisted that the circuits be granted proportional representation 
on the arbitration tribunals. It has been found impossible to 
balance the representation of conflicting interests in the com- 
position of the tribunals to the satisfaction of all concerned. The 
Decree nimbly leaps this hurdle. 


TIME, MONEY AND SETTLEMENTS 


The value of the arbitration proceeding to the independent 
exhibitors will depend in large measure on whether the tribunals 
function quickly and cheaply. The rules have been amended 
since they were first published so that an early hearing can now 
be secured before the local tribunal if the parties will at once 
agree upon an arbitrator. Encouraging statements as to the 
probable cost of an arbitration proceeding, based on experiences 
in other industries, have emanated from the American Arbitra- 
tion Association. However, unless hearings on proceedings under 
Secs. IV, VII and IX can be disposed of quickly, they will be of 
absolutely no benefit to the exhibitors. Delay of even a few 
weeks would amount to a denial of justice. And unless the costs 
can be kept within reasonable bounds, the exhibitors will not 
be able to arbitrate at all. 
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It is recognized that there should be an Appeal Board to remedy 
errors in important proceedings and to insure some measure of 
uniformity in the decisions in the several exchange districts. 
Under the Decree there is an appeal of right in every case. 
Exercise of this right by the distributors in every case, regard- 
less of the amount involved, especially in cases of the class 
mentioned in the preceding paragraph, would turn the proceed- 
ings into moot cases and would bring the system into disrepute. 
However, there is reason to believe that the distributors would 
rather see the system succeed than to see it fail. 

The hollow criticism has been offered that the Decree should 
make affirmative provision for resort to conciliation, either in 
lieu or at least in advance of arbitration. Conciliation, however, 
requires no formal machinery and can be practiced at any time 
by those who wish to do so. There never has been a time when 
conciliation could not have been practiced with respect to the 
special benefits and privileges enjoyed by the circuits, but the 
latter were not willing voluntarily to relinquish those privileges. 
The important consideration overlooked by these critics is that 
the Decree is definitely calculated to promote, not discourage, 
conciliation and side-line settlements. 

By Sec. XXI the main remedy sought by the Government— 
that defendants be stripped of their theatre holdings—is post- 
poned for three years. This is denominated a “trial period.” 
By Sec. XVIII the Department of Justice is clothed with visi- 
torial powers over the books and records of the consenting de- 
fendants and of the arbitration tribunals. Upon the conduct of 
the consenting defendants during the trial period, as evidenced 
by the records of the arbitration tribunals, depends the ultimate 
decision of the Attorney General whether to stand on the Decree 
as entered or to proceed with the demand for the divestiture 
of theatres. The more cases filed and the more awards entered 
against the distributors, the worse will the record appear. Tak- 
ing a broad view, it is decidedly to the advantage of the dis- 
tributors to settle as many claims as possible before proceedings 
are begun. If, at the end of three years, it should appear that no 
cases have been filed and no awards have been made, there would 
be no record on which the Attorney General could apply to the 
court for further relief. 
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DECREE SHOULD BE LIBERALLY CONSTRUED 


The foregoing discussion furnishes the key to the proper inter- 
pretation of the Consent Decree. It is vain to suppose that the 
court would—or could—create for one branch of an industry 
causes of action against another branch for which there was no 
justification in existing law. The Decree must be regarded, not 
as a piece of judicial legislation, but as an order giving effect to 
an Act of Congress. Despite disclaimers in the Decree itself, 
and notwithstanding the Decree cannot be used as evidence in 
other suits, the Decree necessarily imports into every arbitration 
proceeding as a basic and indispensable element the background 
of Sherman Law violation. It inheres in every right of action 
that the Decree provides and in every award that it authorizes. 

Except for these considerations, the Decree would be harsh 
and arbitrary. Considered in the light thereof, the Decree is 
reasonable and mild—perhaps too mild. Many of its provisions 
are complicated and technical. They are surrounded by safe- 
guards designed to protect the distributors and the theatre 
circuits in the enjoyment of their lawful rights as distinguished 
from their monopolistic privileges. Resort to interpretation will 
be necessary to ascertain the true meaning of many of these 
provisions. In clearance cases, the arbitrators will require ex- 
trinsic aid in determining what is reasonable and what is un- 
reasonable. 

The purpose of the Decree to remedy the conditions graphically 
depicted in the Government’s complaint shines through every line 
of its verbiage. Arbitrators both on the local tribunals and on 
the Appeal Board in interpreting and applying the Decree will 
give full scope to its remedial purpose. It will be liberally con- 
strued in favor of the independent exhibitors. 


A BROADER FIELD OF USEFULNESS 


Upwards of 100,000 separate license agreements are entered 
into between distributors and exhibitors each year. There is need 
for an efficient means of arbitrating disputes arising out of 
those contracts. The system of compulsory arbitration formerly 
in use, administered by the distributor-controlled Film Boards 
of Trade, degenerated into a mere collection agency for the 
distributors in most territories. Its passing, via a Sherman Act 
decree, occasioned no regret. Since then most distributors have 
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included optional arbitration clauses in their license agreements. 
These contemplated a method of arbitration not basically differ- 
ent from that prescribed by the Decree. But because no formal 
arbitration machinery had been created, arbitration was at a 
standstill. 

Sec. XX of the rules of arbitration attached to the Decree 
wisely provides for the submission to the tribunals established 
thereunder of controversies between exhibitors and distributors 
other than those arising out of the Decree itself. This opens the 
way for the restoration of commercial arbitration in the motion 
picture business with ample safeguards against a return of the 
abuses which discredited the former system. It is to be expected 
that the distributors will hereafter include in their licenses an 
optional clause which will make use of the arbitration machinery 
established by the Decree. If so, I hope the exhibitors will sign 
it. This is the more desirable since the Decree imposes on the 
industry a new and untried method of distributing films which is 
certain to give rise to numerous controversies which will call for 
speedy adjustment in the interest of all concerned. 

The Sherman Law giveth as surely as it taketh away. 





A DISTRIBUTOR DISCUSSES THE MOTION PICTURE 
CONSENT DECREE AND ARBITRATION 


AUSTIN C. KEOUGH * 


ON November 20, 1940, Judge Henry W. Goddard of the United 
States District Court at New York City signed a decree in equity 
which had been consented to by five of the largest American 
companies distributing motion pictures in the United States. 
The five companies are familiarly known in the trade and to the 
public as Paramount, Twentieth Century-Fox, Warner Brothers, 
RKO and Loew’s. The latter produces Metro-Goldwyn-Mayer 
pictures. 

The Consent Decree resulted from an equity suit commenced 
by the Government in July, 1938, against the five companies and 
others, attacking certain trade practices of long standing and 
seeking to prevent producers and distributors of motion pictures 


* Vice-President, Secretary and General Counsel of Paramount Pic- 
tures, Inc. 
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from holding any interest in theatres. The companies which 
consented to the Decree had interests ranging from complete 
ownership to a small stock interest, in a total for all companies 
of about 2,600 theatres out of over 17,000 theatres open and 
operating in the United States. Many of such interests had been 
held for fifteen to twenty years. The other distributors and 
producers who were defendants in the case had no theatre in- 
terests in this country. 

For nearly two years, the staff of the Attorney General and 
the lawyers for the defendants prepared for the trial of the case. 
But the trial did not come off. After counsel for the Govern- 
ment and for the defendants had made their opening statements 
about the case to Judge Goddard, but before any testimony was 
taken, it appeared to everyone concerned that it would be more 
in the public interest and in the interest of the litigants to try 
to work out a Consent Decree than to indulge in protracted and 
expensive litigation over the highly disputed questions of fact 
and points of law involved in the suit, the outcome of which 
could not be predicted. 

Estimates of how long it would take to try the case and get a 
final decision from the Supreme Court ran from something over 
a year to several years, with the conservative estimate being 
about two years. 

The Government claimed that if its contentions and theories 
prevailed, large benefits would follow; the defendants not only 
denied the Government’s charges and the validity of its theories, 
but predicted disaster, not benefit, to the business from a Gov- 
ernment victory, and consequent injury to the public. It was 
recognized, however, that certain desirable results might be ob- 
tained in a Consent Decree which could not be produced by 
such a hard fought law suit. One of the desirable results was 
a system of voluntary arbitration of many of the trade disputes, 
which have heretofore resulted in complaints to the Department 
of Justice and in private litigation. 

So the trial was suspended to explore the possibility of a 
negotiated peace. After months of study and discussion, the 
Government and the five companies referred to above, arrived 
at an agreement to try out two trade practices which are new to 
this country. One is the licensing of feature pictures only after 
they have been completed and shown to the trade. The other is 
a substantial modification of what is called “block booking.” 
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Under the new system, a distributor may not require an ex- 
hibitor to take more than five features in a group, nor require 
him to take more groups than the exhibitor desires. 

Trade showing of pictures before sale had never been tried 
in the United States, although in England and in some European 
countries a law requiring it had been in effect for a good many 
years; but trade conditions in England and in the European 
countries were not identical with conditions here. 

There was no experience anywhere with limitation of selling 
in small groups. Even in the countries having trade show laws, 
a distributor may sell at one time and in one group his entire 
program as long as it has been completed and trade shown. It 
had been suggested that the American distributors should license 
pictures not in groups of five or in any other combination, but 
one at a time. It was answered that while this might be a 
beautiful ideal, it was commercially impossible; hence the limi- 
tation to a block of not over five. 

The other three distributing companies which were defendants 
in the suit declined for various reasons, including legal ones, to 
enter into the Consent Decree and the suit proceeds against them. 
Some of them believed that it would be economically difficult and 
perhaps dangerous for them to undertake the experiment. 

It must be admitted that exhibitors generally are opposed to 
the trade showing and “groups-of-five” sections of the Decree. 
They argue that instead of benefiting exhibitors, big or little, 
independent or circuit, and through them the public, the new 
selling system will impose hardships in time consumed and costs 
increased that will outweigh any good that can possibly come 
from it—and they say no good can come. It is to be hoped that 
they are mistaken. In any event, the Decree can be amended if 
the experiment does not prove the new system a good thing for 
all concerned. 

The five consenting distributors also agreed to give up the 
right to refuse to license their feature-length pictures to an 
exhibitor because he would not take newsreels or short subjects 
also. They agreed, too, to license a run of their pictures to any 
reputable and responsible exhibitor meeting reasonable minimum 
standards of operation, unless the granting of such a run would, 
in a given situation, impair the distributor’s revenue. 

They agreed to submit to arbitration claims made under con- 
ditions specified in the Decree that improper discrimination had 
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been practiced by any of them against an independent exhibitor 
having five theatres or less, in favor of a circuit of fifteen 
theatres or more. 

Recognizing that the moral, religious and racial standards and 
preferences of one community or locality may differ from those 
of another, the companies undertook to allow an exhibitor to 
cancel from his contract a feature picture which should be found 
generally offensive on moral, religious or racial grounds to the 
people in a locality served by a particular exhibitor’s theatre. 

Another problem dealt with by the Decree grows out of the 
following conditions: 

There are over 17,000 moving picture theatres in operation 
in the United States. Any distributor annually serves many 
thousands of these theatres—in some instances as many as 
13,000 or 14,000 different accounts. It would be financially im- 
possible to provide a print or copy of any picture for every ex- 
hibitor to show at the same time. The license fees obtainable 
from certain theatres are only a small fraction of the actual cost 
of the positive print alone. For this reason all theatres cannot 
and do not play a picture at the same time. 

Furthermore some period of time must elapse between exhi- 
bitions of the same picture in competing theatres, in order to 
preserve the value of the picture to the producer and distributor 
and to the customer who pays large sums for the privilege of 
having the earlier run and who makes heavy investments in 
advertising the picture. It is only through this lapse of time 
between exhibitions in competing theatres that the public can 
see the same picture at different admission prices within their 
reach, according to the age of the picture. 

This difference in time, which is stipulated for as part of the 
license contract, is known in the trade as “clearance”. In the past, 
frequent disputes and even expensive law suits have arisen 
between exhibitors and distributors as to how long the period of 
clearance should be and over how wide an area it should operate. 
There is no mathematical yardstick that can be applied. The 
clearance provided in any contract is the result of bargaining 
between the exhibitor and the distributor and the exercise of 
the distributor’s judgment as to what the clearance ought to be. 
It should not be so long in time or great in area as to go beyond 
the purpose of protecting the value of the earlier exhibition 
contracted for by the exhibitor who has bought the prior run, 
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and become an instrument of oppression and unfair competion. 
This is what is meant by saying that it should not be un- 
reasonable. 

It will be apparent that many disputes can arise over the ap- 
plication of the principles announced in the Consent Decree to 
the facts in any given situation and there will be controversies 
as to whether or not the Decree is being carried out. 

Has an exhibitor unwillingly licensed more groups of feature 
pictures than he desired because the distributor made it a con- 
dition of dealing that he take “all or none’? Or has the dis- 
tributor refused to deal with an exhibitor because he will not take 
the extra unwanted pictures? Has the distributor tried to “force” 
newsreels and short subjects upon the customer as a condition 
of getting the distributor’s feature pictures? Or was the refusal 
of the distributor to deal with the exhibitor in a given instance 
merely the result of their inability to agree upon the terms of a 
contract? Is the exhibitor’s demand to cancel out a feature 
based upon the fact that it gives offense generally to his patrons 
on some ground of morals, race or religion, or does the claim 
come merely because a few vehement critics, who want to be 
the unofficial censors for the whole community, have exerted 
pressure upon the theatre manager? Or does the manager 
merely think he will not make enough money on the picture and 
is asserting a specious ground of cancellation to avoid what he 
thinks may turn out to be a bad bargain? 

The foregoing, by way of illustration, are some of the questions 
that will have to be decided under the Decree if disputes arise. 
It was the wish of the Government and of the five companies 
that there should be a reasonably speedy and inexpensive method 
of decision provided for their settlement. Arbitration was the 
obvious way. 

But no exhibitor is forced to arbitrate. Except insofar as it 
is obligatory upon the corporations which consented to the 
Decree and are bound by it, arbitration is purely voluntary. 
The Decree gives exhibitors certain privileges not otherwise 
provided by law and affords them a quick and inexpensive ma- 
chinery for the settlement of disputes arising under the Decree. 
For these disputes the arbitration provided is the sole remedy. 
However, the Decree does not take away an exhibitor’s right to 
sue where he believes he has been injured either by a violation 
of law, breach of contract or other alleged wrong. 
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While many serious obstacles lay in the way of the parties to 
reaching an agreement on a Consent Decree, and while there were 
sharp differences of opinion and opposite points of view on the 
desirability or feasibility of various proposals, there was one 
point on which there was no difference of opinion at any time; 
that was that the arbitration system provided must be as fair and 
impartial as it was possible to devise. From the very outset, 
counsel for the Government and the companies were in agree- 
ment that the American Arbitration Association should be in- 
vited to set up and administer this system. When the Association 
accepted the invitation, its officials participated in the drafting 
of the arbitration sections of the Decree and the rules of arbi- 
tration and appeals, and counsel for the Government and the 
five companies were glad to have the benefit of their expert 
advice. 

To obtain as nearly as possible the ultimate in impartiality, 
it was determined that the arbitrators should have no past or 
present connection with the motion picture business and no cur- 
rent interest whatsoever in the business or any of its branches. 
To achieve this end, it was necessary to sacrifice the technical 
knowledge and experience which would have come as the result 
of either former or present activity in the business. However, 
it was the considered judgment of the draftsmen of the Decree 
and the rules that the arbitrators who could be found to sit as 
judges in these arbitration proceedings would be men who could 
be depended upon to grasp and understand the technical business 
points involved in an arbitration without having had prior ex- 
perience in the business, just as a judge must do in trying a case 
which involves the special learning or technique of a trade or 
profession. 

It was decided also to have a single arbitrator hear and de- 
termine each controversy rather than have three arbitrators, 
one chosen by each of the contending parties and the third in 
some other manner. In this way, any possible contention that 
the arbitrators chosen by the parties would be advocates rather 
than judges could be avoided. Indeed, it would have been im- 
practicable to have each party choose an arbitrator in view of 
the fact that in some disputes there will be many different parties 
to the proceeding, and no feasible way was suggested or found to 
overcome this difficulty. 
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However, the parties do have a voice in the selection of the 
arbitrator, because each party to a proceeding is given the 
opportunity to indicate his preference as to an arbitrator whose 
name is submitted on a large list out of the larger panel of 
arbitrators. Should it happen in any case that the parties to a 
proceeding fail to agree upon some person so listed, the final 
choice of the arbitrator in the proceeding rests with the Ameri- 
can Arbitration Association, which will name another member 
from the rest of the panel. 

The American Arbitration Association will make up panels 
of arbitrators in each of the thirty-one cities in the United States 
in which the distributing companies maintain branch offices, 
which are called “Film Exchanges”. In each such city there will 
be a panel of at least ten people from whom the arbitrators 
may be selected, and in cities where there is a large volume of 
business transacted and where it is likely, therefore, there may 
be numerous arbitration proceedings held, the panels will be a 
larger number than ten. In this way sufficient impartial and 
capable arbitrators will be available for any arbitration pro- 
ceedings that may arise. 

The Decree provides the right of appeal by any of the parties 
to an arbitration proceeding from the decision of the arbitrator. 
The appeal goes to a board of three men appointed by the United 
States District Court which had jurisdiction of the Government 
suit. The Court also appoints the chairman of the board. The 
members of the board receive a fixed yearly salary and hold 
office for a term of three years. The Court may reappoint 
them or remove them, and fill vacancies in the board, however 
occurring. 

In order that the parties may be assured that an appeal is 
passed upon by a full board of three members, provision is made 
in the Decree for the appointment by the Court of a temporary 
member in case of illness or absence of any of the regular mem- 
bers of the board or in the event that any member of the board 
should be disqualified in any particular controversy which may 
come before the board on appeal. 

To guarantee the impartiality of the entire arbitration ma- 
chinery beyond even the possibility of criticism, the selection of 
arbitrators, the appointment and employment of the clerks of 
the arbitration tribunals and of all other personnel of the sys- 
tem is exclusively in the hands of the American Arbitration As- 
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sociation, just as the appointment of the members of the ap- 
peals board is exclusively in the control of the Court. Neither the 
Government nor any of the companies which consented to the 
Decree or their affiliates, nor any exhibitors or exhibitor as- 
sociations, nor producer or distributor organizations, nor, in 
fact, anyone connected with the motion picture business, may 
nominate, suggest or sponsor the appointment of any member of 
the panels of arbitrators, any member of the appeals board ap- 
pointed by the Court or any clerk or other person employed in 
the arbitration system. 

It was considered advisable to provide for a per diem rate of 
compensation for arbitrators. This is unusual for arbitration 
conducted under the auspices of the American Arbitration As- 
sociation, where arbitrators generally serve without compensa- 
tion and are glad to render that service. It was felt by the com- 
panies and the representatives of the Department of Justice that 
in the case of arbitration under the Consent Decree, there may be 
a substantial demand upon the time of the members of the panel 
to serve frequently in order that arbitrators may become increas- 
ingly familiar by practice and experience with the problems and 
technique of the motion picture business which are involved in 
the Decree, and that it would be an imposition to expect an arbi- 
trator to sit frequently without some modest recompense for his 
time and services. A maximum compensation, therefore, was 
fixed at $50 a day. The American Arbitration Association will 
determine, in the light of experience from time to time, what rate 
within the maximum will be appropriate and just in varying 
situations. It is recognized that standards of compensation vary 
from one community to another for obvious reasons. The rate has 
been set initially at $10 a day. 

The arbitrator’s fee will be his sole compensation. The rules 
forbid the payment, directly or indirectly, of any other com- 
pensation, gratuities or benefits by any party to any arbitrator. 

It was desired that arbitration be swift and inexpensive. 
Therefore, the rules provide for a small filing fee of $10 at the 
commencement of an arbitration proceeding and for a filing fee 
of $25 upon the filing of an appeal, and they provide for the de- 
posit by each party with the clerk of the arbitration tribunal 
of the arbitrator’s fee daily in advance of hearings. The only 
other expense necessarily to be incurred by any of the parties to 
an arbitration proceeding is the expense which may be involved 





Arbitration in the Motion Picture Industry 41 





in having an inspection of the theatres or of any locality involved 
in the arbitration and the expense of having a stenographic 
record should there be an appeal from the arbitrator’s decision. 
If the parties wish to dispense with an appeal and stand on the 
arbitrator’s decision as final, they need not have a stenographic 
record. 

Appeals will ordinarily be taken upon the record of the pro- 
ceedings and briefs filed by the respective parties. There will 
be no oral argument before the Appeal Board unless the parties 
themselves agree to have one or the Board, either upon the ap- 
plication of a party or at its own instance, orders oral argument 
in cases where the Board believes the importance of the matter 
or the justice of the case requires it. 

The parties may be represented by counsel at the arbitration 
hearings and should there be oral argument upon appeal, by 
counsel before the Appeal Board, but this is wholly optional with 
the parties. 

The time schedule for arbitration proceedings from the filing 
of a claim to the final award, and through the course of appeal 
to ultimate final decision, is made as short as appears practical, 
consistent with giving all of the parties adequate opportunity for 
presenting the case and giving the arbitrator and the Appeal 
Board in case of an appeal, sufficient time to consider and 
decide it. 

Proceedings are to be as informal as is consonant with justice. 
While full opportunity is given to the parties to present their 
case and to examine and cross-examine witnesses under oath, 
the technicalities of procedure so often associated with litiga- 
tion will be absent. Technical rules of evidence will not be en- 
forced. One of the rules says: “The arbitrator shall be the 
judge of the relevancy and materiality of the evidence offered, 
and conformity to legal rules of evidence shall not be necessary’”’. 

Should it be found, in the light of experience, necessary or de- 
sirable to change or add to the rules which were provided at 
the time the Decree was signed, they may be amended. 

The expense of administering the entire arbitration system will 
be defrayed, in part, out of the filing fees provided for in the 
rules and certain penalties which the Decree provides may be 
imposed upon distributors should they be found to have violated 
the Decree; but the major portion of the expense will be met by 
the five distributing companies which consented to the Decree. 
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A very liberal budget has been provided for the operation of the 
system, so that there will be no question of its failure to function 
adequately and justly because of lack of funds. Within the large 
maximum amounts stipulated by the Decree, the budget is under 
the control of an impartial committee. 

The function of the arbitrators and the members of the Appeal 
Board is to find the facts involved in the controversy arising 
under the Decree and to apply to them the principles enunciated 
in the Decree. 

To the extent that the Decree imposes obligations voluntarily 
undertaken by the distributors, it imposes upon them new rules 
of trade conduct. It does not go beyond this. It does not make 
new law. It does not empower the arbitrators to establish addi- 
tional trade practices or put additional restraints or limitations 
upon either the distributors who consented to the Decree or 
exhibitors who arbitrate under it. Economic and social theories 
are not to be legislated into existence by arbitration. 

Finally, the Decree itself provides that after a trial period of 
three years, either the Government or any of the other parties 
to the Decree may apply to the court to revise it, and upon proper 
showing of facts the court may find that the applicant is en- 
titled to the changes asked for, and order an amendment of the 
Decree. 





ADMINISTRATION OF THE MOTION PICTURE 
ARBITRATION SYSTEM 


PAUL F. WARBURG 1 


I HAVE been asked by the Editors of the JOURNAL to state briefly 
how the American Arbitration Association views its task of 
Administrator and how it is going about its work of organizing 
the most comprehensive system of arbitration ever set up in this 
country for a single industrial group. 

As other articles in this Symposium indicate, there are two 
Tribunals. One is the Tribunal of so-called original jurisdiction, 
in which all complaints are initially heard and determined by 


1 Member of Board of Directors and Chairman of the Administrative 
Committee of the Motion Picture Arbitration System of the American 
Arbitration Association. 
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arbitrators. These are the 31 Tribunals which are to be ad- 
ministered by the American Arbitration Association. There is 
also an Appeal Board which hears any appeals from these Tri- 
bunals. Although both Tribunals—that of original jurisdiction 
and that of appeals—comprise the Arbitration System, I am here 
describing only the Tribunals which the American Arbitration 
Association administers. 


APPLYING THE MOTTO OF THE ASSOCIATION 


In the first place, although the administration of these Arbi- 
tration Tribunals represents a great expansion of the work of 
the Association, it is to us just one more Tribunal. The Associa- 
tion, early in 1941, will reach its ten thousandth case in its Tort 
Tribunal, in which are arbitrated personal injury and property 
damage claims; its Commercial Arbitration Tribunal is approach- 
ing the six thousand mark for business disputes; and its baby 
Tribunal, only three years old, has four hundred labor cases to 
its credit, in all of which its decisions have been honored by both 
employers and unions. 

We propose to apply to the Motion Picture Arbitration Tri- 
bunals the experience gained in these other Tribunals over a 
period of fifteen years. The motto of the Association, as most 
readers of the JOURNAL know, is speed, economy and justice. We 
intend to organize the 31 Tribunals authorized under the Con- 
sent Decree on this basis. No bottleneck in settling motion picture 
disputes will be allowed to arise, for cases will be put on the 
calendar and settled with the greatest possible speed so no hard- 
ships will result either to distributor or exhibitor, or to the public 
that wants to see a picture. 

We intend to run this System with economy, putting into effect 
our second motto. We believe it is just as possible to settle dis- 
putes on a fair cost basis in the motion picture industry as in 
other fields of arbitration. That is the reason, when the Rules 
were drawn, for the Association’s insistence upon a low filing 
fee ($10) and a low appeals fee ($25), and upon the option of 
having a stenographic record taken. That is the reason the arbi- 
trator’s maximum fee of $50 per diem has not been made the 
prevailing fee. We want to use the first year to find out whether 
arbitration is a system which business groups can afford to 
install and to run practically as a method of self-regulation and 
as an integral part of their business mechanism. 
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The third motto of the Association is justice. That is the 
reason we are leaning over backwards to apply to the utmost the 
principle of impartiality in the new Tribunals. Because of previ- 
ous conditions in the industry, the Decree has laid down the 
principle that no one connected with the Motion Picture In- 
dustry now or in the past may serve as an arbitrator. On this 
point, the Decree says: 

No person shall be appointed a member of any panel of arbitrators 
who has any financial interest in, or has or has had any connection 
with, the production, distribution or exhibition of motion pictures, 


or has or has had any interest in any motion picture theatre as land- 
lord, lessor or otherwise. 


We have taken the Decree seriously and have extended this 
principle to apply to each of the employees, so no arbitration 
may be remotely influenced or be suspected of being influenced 
by clerks or other employees with previous motion picture con- 
nections, endorsements or records. 


APPOINTMENT OF ARBITRATORS 


We know that the heart of the success of these Tribunals 
lies in the caliber of the men we appoint as arbitrators—both as 
to their impartiality and competence. Under the Decree, since 
we may not appoint men familiar with the industry, we must try 
to find men who can master its details with the greatest ease and 
rapidity. This represents a radical change in our procedure, 
for all of our other panels contain experts in each branch of trade. 

Let me describe the way we are going about selecting arbitra- 
tors. First of all, we are giving priority to men who have served 
as honor men on our National and Special Panels for many years. 
These men have been tried out in our Tribunals, so we know how 
they conduct hearings and whether they are competent and 
trustworthy. When men are chosen who are not on our Panel, 
they must be sponsored by at least two business organizations in 
their locality—all of which must agree upon the nominee accord- 
ing to the qualifications we prescribe and send them. 

But no matter from what source men are drawn for the Panel, 
we require the following information: age; citizenship; educa- 
tion, honors and positions; business experience; public or non- 
profit-making positions held or services rendered; law school 
and date of graduation, bar association membership and field 
of practice (if attorney) ; whether nominee has or has had any 





Arbitration in the Motion Picture Industry 45 





connection with motion picture industry; his previous experience 
as an arbitrator, and other data which has a bearing upon 
nominee’s qualifications; and lastly, references from at least two 
organizations acceptable to the Administrator. 

Once this information is received, we communicate with their 
references. Then the entire record goes to members of the Ad- 
ministrative Committee for examination, evaluation and decision. 

Our Panels are set up in two sections—an active Panel and 
a reserve Panel. In the active Panel there will be sixty men in 
New York, forty in Class “A” Tribunal cities, of which there are 
thirteen; thirty in Class “B” Tribunal cities of which there are 
seven, and twenty in Class “C” Tribunal cities of which there 
are ten. In each city there will be a reserve Panel of ten men. 

Now, suppose, after all this care, a bad actor, so to speak, gets 
on the Panel—that is, one who shows bias or lacks a judicial 
temperament or gets high-handed with his authority. There are 
several checks: First, clerks will report fully on each proceed- 
ing, including the way in which the hearing was conducted; and, 
second, there will be a check-up through the record of the Tri- 
bunal. The Rules of Procedure provide, in addition to having no 
connection with the Motion Picture Industry, that no member 
of the Panel shall serve as an arbitrator who has any financial 
or other relations with a party, or has any interest in the result 
of the proceeding, or any personal bias that might prejudice the 
right of any party to a fair and impartial award. We take this 
to mean that he may not even be a stockholder in any motion 
picture concern. 

If, at any time during a proceeding, such a situation develops 
and a party requests the removal of the accused arbitrator, the 
Administrator may, upon proof satisfactory to it, revoke the 
appointment and declare the office vacant and the award vacated, 
if it has been made. The only condition is that the application 
for revocation must be made immediately following the party’s 
discovery of the alleged facts. 

These provisions make the appointment of impartial men to 
render justice as fool-proof as possible. And if loopholes are dis- 
covered, amendments to the Rules can be adopted to plug up such 
loopholes. 

One of the things that troubles the industry, as well as the 
Administrator, concerns the competence of men, unfamiliar with 
the industry, to determine the complex questions that will be 
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presented to them. One of the arguments advanced for having 
small Panels and paid arbitrators was to have these men serve 
more frequently and thus become expert in the motion picture 
business and trade practices. 

Before this can be achieved, the Administrator must carry on 
the education of members of its Panels. To this end it is pre- 
paring a manual of instruction for its clerks, containing financial 
instructions and procedural instructions for the conduct of the 
office. These are accompanied by more than 40 printed forms 
which will simplify the actual handling of complaints. These 
forms even contain a time table for clerks to follow in a 
proceeding. 

There is to be another manual for arbitrators which will give 
them simple instructions concerning their duties and answers 
to questions that may arise during the proceeding. 

Both manuals are being prepared by Dr. Wesley A. Sturges, 
Professor of Law at Yale University and the leading authority 
on arbitration in the United States.* 

Supplementing this educational work the Association main- 
tains a Public Relations Department. One of its main duties is 
constant educational work and exchange of information between 
the Tribunals. 


SET-UP OF LOCAL TRIBUNALS 


Setting up the actual Tribunals has been a special process in 
itself, for the Association has hitherto maintained only Panels 
of Arbitrators in each city. The plan has been to assemble mem- 
bers of the Panel, together with representatives of organizations 
of which the heads were either members of our Board of Direc- 
tors or associated with the work of the Association. With these 
men as a nucleus in each city in which a Tribunal was to be 
established, others were invited to a conference where the plan 
of organization was explained by the Executive Secretary of the 
Association. At this meeting, requests were made for sugges- 
tions as to space, nominations for clerks, and nominations for 
panels of arbitrators to be sent to Association headquarters. As 
a result of this cooperation, space in the best localities for the 
purpose has been secured and excellent nominations for clerks and 
arbitrators have been received and acted upon by the Adminis- 
trative Committee. 


1See Sturges on COMMERCIAL ARBITRATIONS AND AWARDS published by 
the Vernon Law Book Company, Kansas City, Missouri. 
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CENTRAL OFFICE 


All of the 31 Tribunals are uniform as to their equipment, man- 
agement by clerks, filing systems, financial systems, methods of 
reporting and rules of procedure. They are also uniform as to 
standards for clerks and arbitrators, method of checking stand- 
ards and method of making appointments. They are also uni- 
form as to financial forms and legal forms to be used in a pro- 
ceeding. Also, questions of policy in relation to the Association 
as a whole require uniform application. In order to establish 
such uniformity and weld the Tribunals into a system, the As- 
sociation maintains a Central Office. It has appointed an Admin- 
istrative Committee not only to administer the Central Office 
but to have charge of establishing and maintaining a uniform 
system throughout all of the Tribunals. 

This Committee is responsible to the Executive Committee 
which exercises the powers of the Board of Directors when it is 
not in session. Up to the present time, under its direction, the 
Auditor has installed a uniform accounting system; the Legal 
Secretary and Counsel to the Committee have prepared a uniform 
set of legal forms; the Secretary of the Association has purchased 
and installed the furnishings and equipment; the Chairman of 
the Committee has checked the requirements and approved the 
appointment of arbitrators; and the Executive Secretary has set 
up the uniform local Tribunal Offices as to space dnd received 
nominations for their personnel and has arranged for nomina- 
tions for arbitrators for each Tribunal. 


TRAINING COURSE 


Because none of the clerks or arbitrators may be connected 
with the Motion Picture Industry, and by reason of the newness 
of the experiment, one of the unique features of this System was 
a three-day training course for clerks, held in New York just 
prior to the opening of the Tribunals. All clerks were required 
to attend. The training course was under the direction of 
Dr. Sturges. 

The first session was devoted to a description of the organiza- 
tion, functions and practices of the parent organization, the 
American Arbitration Association. The second session was de- 
voted to an understanding of the new financial system and forms 
and the procedural forms set up for the conduct of the Tribunals. 
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The third session was occupied with an all-day discussion of the 
Decree and the Rules of Procedure, and an explanation of the 
duties of Clerks under them. The fourth session concerned the 
general duties of Clerks and, since the proceedings are to be 
public, the relation of the Clerks to the press. The fifth session 
comprised the actual conduct of an arbitration proceeding as a 
demonstration of how the American Arbitration Association con- 
ducts a hearing, and the final session consisted of an examination 
of the Clerks concerning what they had learned in the course. 

The training course has served to establish, not only a work- 
ing basis for each Tribunal, but an esprit de corps among the 
Clerks and the Association which carries assurance of excellent 
team work. 


NEW PROBLEMS THAT CONFRONT THE ASSOCIATION 


The Association is not without its own problems in relation to 
the larger field of arbitration which it occupies. Hitherto, com- 
mercial arbitration proceedings, conducted by the Association, 
have had behind them centuries of experience and court decisions. 
This practice is founded upon arbitration law and its legal inter- 


pretation, which afford a competent guide. Under the Decree, the 
Association sets out without any such seaworthy law boat and 
with no legal compass. For these awards are not enforced under 
arbitration law, but under a Court Decree. 

Furthermore, it is not the usual practice in arbitration to 
provide for appeal. From time immemorial, parties have held 
fast to the principle that they wanted a final and definite award, 
and such appeals as are permitted are on procedural grounds. 

Under the Decree provision is made for the review of an 
award by an Appeal Board, appointed by the Court, and the 
appeal may be taken as to the merits of the case. This subjects 
the decision of the arbitrator to review whenever a party de- 
cides to appeal, and makes possible the establishment of stand- 
ards, if not precedents, which may come to constitute a new prac- 
tice in arbitration. 

One of the strongest arguments in favor of arbitration has 
always been the reference of a dispute to experts. It is a principle 
strongly adhered to by the Association in all of its practice. The 
Decree applies a contrary principle and imposes as a condition 
of appointment ignorance and lack of experience with the in- 
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dustry. This necessitates the training of arbitrators to become 
experts in the Motion Picture Industry. 

The Association starts out with a handicap in still another 
respect. Behind each of its existing Tribunals, there is an Ad- 
visory Committee familiar with the industry. On its Board of 
Directors, for example, is Edward F. McGrady and behind him 
sits an Industrial Arbitration Committee to advise on policies 
and to give the Association the benefit of their experience and 
judgment. Behind the Tort Tribunal is a Special Committee of 
Lawyers and behind the Commercial Arbitration Tribunal is 
another committee of experts in business and trade associations. 
From such friendly and experienced sources of advice, the new 
Motion Picture Tribunal is completely divorced as to membership 
on the Board or membership on any of its relevant committees. 

Furthermore, since the Association has built its Tribunals and 
prestige on the honorary services of arbitrators and as a non- 
profit-making organization interested in public welfare and ser- 
vice, it has avoided being in any way responsible for the creation 
of a class of professional arbitrators. The introduction of paid 
arbitrators into this well-established system presents a challenge 
to maintain the high prestige and integrity of this new Panel. 

The Association is confronted with still another problem. Arbi- 
tration is expanding at an unprecedented pace throughout 
America. Interest is keen and the demand for services is great. 
In the 31 cities, one in each motion picture exchange-arbitration 
district, this Tribunal will be the only visible center for the con- 
vergence of controversies arising in other industrial groups. 
What part these Tribunals may take in leadership to guide other 
industries is a question the Association must resolve in all fair- 
ness to the trust imposed upon it by the Court and by the in- 
dustry which is financing its own experiment. 

I mention these problems to indicate only the thoroughness 
with which the Association is undertaking its new task with a 
view to rendering the best service to the industry, to the exhibi- 
tors, to the public and to the Government which, through the 
Department of Justice, has launched this experiment. 

In this connection the Association will have the constant in- 
terest of the Department of Justice. It has set up a Special 
Unit, in charge of Robert L. Wright, to observe the workings 
of the experiment. And through its representatives it may at any 
time make inspections of the operation of the system. These 
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inspections should be helpful in making the experiment both 
thorough and intelligent. 

In closing, I may add that our administration of this System 
is being set up to afford the exhibitor and distributor every 
courtesy, convenience and facility possible to achieve the purposes 
of the Decree and to insure a fair hearing and impartial award 
to everyone appearing in any Tribunal, thus carrying forward 
the traditions of arbitration and of the Association and the spirit 
of the Decree as conceived by the Department of Justice. 





A JUDICIAL PROCESS FOR INDUSTRY 


WALTON H. HAMILTON * 


The signing of the consent decree in the motion picture case is 
an event of consequence in the national economy. It provides 
the dominant trade, upon which the people depend for amusement, 
with an instrument of government. It marks a long step forward 
in antitrust and promises to turn a weapon usually employed 
for trust-busting to a more constructive use. And it presents an 


opportunity to shape a judicial process to the very life of an 
industry at work. 


I 


The government did not create the suit against the motion 
picture producers. It did no more than move, in the only way 
open to it, to bring to issue questions which had long been in 
the making. An industry, almost as gigantic as the automobile, 
touching intimately the everyday life of all but the tiniest frac- 
tion of the population, had gotten its growth in half the life span 
of an individual. It is almost like passing from a primitive to an 
advanced culture to take the grade from the old nickelodeon to 
the road-show of today; yet the motion picture bridged the gap 
in a little more than a third of a century. As it moved from 
the short reel to the feature picture in technicolor, all complete 
with human voices, appropriate music and sound effects, it passed 
through one revolution after another. “Catch as catch can” was 
the only rule of conduct; tumult was the continuous condition of 
growth. None of its pioneers could, in imagination, have antici- 
pated the industry we know. 


* Professor of Law, Yale University. 
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The general pattern of the industry came into being without 
design. A large audience was there if it could be reached, and 
the producer was forced to bigger and more spectacular offerings 
to lure it from home. If he was to get a return on his invest- 
ment, like the motor-car manufacturer and the gasoline refiner, 
he required his outlets. So, by contract, he went in for what, in 
another trade, is known as “the tied house’; and to insure his 
market, he hit upon the device of “‘block-booking” and disposed of 
his pictures only in groups of a certain number. Theatres must 
run; yet the studio is not immune to accidents, delays, even acts 
of God; so he wrote into his agreements clauses which allowed 
him to substitute one picture for another. Between the major 
companies rivalry was keen; block-booking was of little avail 
against the competitor who offered a more appealing block. So 
the producer, to guard his outlets against capture, went in for 
the ownership of strings of theatres. In the meanwhile vaudeville 
fell into decline and owners of chains of houses sought to protect 
their investments. Hence they moved across; and, to avoid de- 
pendence upon producers who were competing exhibitors, they 
established as sources of supply their own studios. In moves 
such as these the industry came into being. A series of just such 
expediences are frozen into its organization. 

Its structure was not cut to blue-print. Yet the unique char- 
acter of its product has given it a distinctive pattern, quite differ- 
ent from that of any industry. At the beginning men attempted 
to treat films as if they were wheat, packages of cigarettes, or 
any old product that goes to market. But the motion picture has 
a character of its own and a will to impose a distinct identity 
upon its industry. A picture could be shown over and over; 
yet no one wanted to see it more than once. So in the relation 
between producer and exhibitor lease replaced sale; and in time 
arose the film exchange. The corporation which had sunk a 
million dollars in a single undertaking was not unmindful of its 
profits. It had, through its copyright, a monopoly of its “fea- 
ture.” The population falls into groups which are alike in their 
desire to see and differ in the sums they can part with for the 
pleasure. It was “good business” to devise a scheme by which 
admission charges could be accommodated to the capacity-to- 
pay of various audiences. The picture went initially to the “first 
run house,” which could impose the higher charge; then, after a 
period of “clearance,” it was released to the neighborhood house, 
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where a lower charge was made. A free and open market—had 
it been possible in the industry—could never have brought such 
usages into being. Although they admit of a wide variation, they 
are indigenous to the industry. 

As it came into being, the movie industry was shot full of 
conflicts between interests—conflicts which were of a funda- 
mental character. They were not so much differences between 
individuals which could be resolved by reference to norms, the 
law, or some principle which is established. Their concern was 
rather the usages, the customs, the arrangements, under which 
all who were concerned had to carry on—and for these trade prac- 
tices, nowhere else to be found in just the same forms, there were 
no criteria. Strategic position—which, if it becomes “monopoly” 
or “conspiracy,” runs afoul of the law—was reflected in indus- 
trial structure. But so, too, were a dynamic technology, the 
nature of the product, the perquisites which attend copyright, 
and sheer accident. It did make a difference to the parties what 
these arrangements were. The producer insisted upon a block 
of pictures; the independent exhibitor wanted to lease them one 
by one. The “first-run house” wanted a long period of protec- 
tion; the neighborhood house would reduce it or even dispense 
with it altogether. Clearance is too great a prop to gross re- 
ceipts to be given up, but it has no natural period; and as the 
span is increased or decreased it turns the tide of patronage to- 
wards the larger or the smaller theatre. The “property” of the 
two parties is in the keeping of the time-span. 

Over the years a pattern has been imposed upon the industry. 
Its general outline is now set. Although it could not have been 
seen in advance, its dominant lines may have been destined by 
the film itself for what they have become. But about the detail of 
the arrangements, there is no trace of inevitability. And the 
detail came from the fire of development, shaped on the anvil of 
an intense competitive struggle. It was not all according to 
norms of what was good, fair, or legal. It was, as it came into 
place, referred to no standards for acceptance or rejection; there 
were no relevant standards to which it could be referred. The 
free and open market—which is at its best in setting a “single 
price” for a unit of a standardized commodity—was, in respect 
to motion pictures, incapable of getting on the beat. All was 
hurly-burly; arrangements reflected power and pressure; there 
was no tribunal to which questions of fairness and justice 
could go. 
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The government’s suit is the culmination of the stress and 
strain which has attended the industry’s growth. As things have 
gone their way, contracts have ripened into trade practices and 
the matters they concern have passed out of the realm of bargain- 
ing. The weaker party, with less power than the stronger to 
determine the arrangements under which he must carry on, has 
become dissatisfied. For want of any other appeal he has taken 
his problems to Washington. As “complaints” have filled filing 
cabinets, the Department of Justice has resolved to proceed. It 
has, however, found difficulty in subduing its charges into a case 
at law. Once it was all ready to go with a major suit. Just then 
came the shift from the silent to the sound film, with its terrific 
impact upon the whole industry—and months of investigation 
were rendered obsolete. It started all over again and a couple 
of years ago returned to the legal attack. The demand was to 
pass in review the arrangements which make up a going in- 
dustry. The response was to bring an action in equity against the 
corporations which produce films and against their executives. 
The government used the only weapon it possessed for an attack 
upon a problem of industrial order. 


II 


The use of a law-suit to bring order and justice into the affairs 
of the motion picture industry would not seem off-hand to be a 
very promising venture. A major antitrust case is of necessity 
a Hollywood sort of affair. It is a venture into litigation on a 
grand scale. Its trial has a run to which no feature picture 
could ever aspire; and its course, from the filing of the com- 
plaint to the ultimate judgment of the last court of appeal, 
covers a term of years. The persons against whom charges are 
brought may have left the industry before the final judgment is 
entered. The practices in question may have been completely 
transformed before the question of their legality is settled. How- 
ever narrow the original issue, the filing of the suit is a motion 
to open to official scrutiny the whole industry, its structure and 
practice, its marketing arrangements, its corporate set-up. The 
suit against the major oil companies, known as “the Madison Oil 
case,” began in 1936 and still runs its course. The trial alone in 
the case against the Aluminum Corporation of America con- 
sumed two years and a half. Yet oil and aluminum are simple 
things; while each motion picture is unlike every motion picture. 
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In an antitrust action, litigation assumes the office of business; 
yet as it takes over the task, it retains its own ways. It attempts 
to impose order and justice upon an industry through the 
decorous processes of law. Business moves at a quick tempo; 
its activities run on in an endless series of transactions; always 
and forever events occur, questions are presented, decisions are 
to be made. The emerging judgments concern all who have a 
stake in the enterprise; they reach out to affect competing con- 
cerns and all interests which impinge; the lines of influence 
radiate to the fringes of the economic order. The march of events 
will not wait while the claims of every party who may be affected 
are measured with meticulous scrutiny. In carrying on the mo- 
tion picture industry there is no time for notice to all concerned, 
elaborate findings of facts, tentative orders, full hearings before 
they are made final, the ceremonial observance of due process. 
It is desirable that a question be answered right; it is imperative 
that it be answered—for business must go on, and the people 
must be kept amused. 

An antitrust suit involves questions of the same sort. With 
regard to motion pictures the purpose is not to stop the contest 
or to shift the players, but to subdue the rules of the game to the 
requirements of fair play. Yet in a court an industrial problem 
must be fitted out with all the trappings of litigation. The 
symbol must replace the reality; the real question be commuted 
into a cause at law; the issue be resolved by resort to a legalistic 
ordeal. The actual issue is whether block-booking has a proper 
place in the pattern of the industry; and, if it has, what should 
be the maximum number of pictures the block should contain; 
how long the period of clearance should be between downtown 
and neighborhood theatre; what piace the double feature should 
have in the competition for patronage; what restrictions should 
be imposed upon the freedom of the producer to do as he wills 
with his affiliate theatres. The legal issue is whether, under 
judicial procedure and the rules of evidence, the conduct of 
certain individuals falls within or without the tolerance of the 
law. The translation brings to the revision of the economic 
order the hazards, confusions, evasions, circumlocutions, and 
procrastinations of the legal folkways. As if in their own right 
industrial issues were not perplexing enough, the route toward 
judgment is charted through alien borders. 


 . ,§ «5 oo ah oe | 6UttlUC CU CUS 





h 
t 
e 
1 
2 
l 
} 


i 


Arbitration in the Motion Picture Industry 55 





The resort to law envelops a question of policy in personal 
controversy. The very terms “plaintiff” and “defendant” conceal 
the real question. If, as with the motion picture case, the suit 
is in equity, every presumption is arrayed on the side of current 
practice. It is not enough that the revision proposed by the Gov- 
ernment is, by the norms of the Sherman Act, the better. An 
extended breach of the law must be shown before the court can 
correct it by decreeing a remedy. 

As the case goes forward it succumbs to the atmosphere of 
the courtroom. The business man becomes a spectator; attorneys 
representing the parties dig in for a long campaign. They have at 
each other with demurrer, interlocutory motion, question of 
venue, and all the tactics of seeking or avoiding a general en- 
gagement. The drift from the world of actuality into the shadow- 
land of ritual is inevitable. Every move, every witness, every 
fact, every document becomes a counter in a legal game. The 
record does vicarious duty for industrial analysis; every item, 
favorable to one side, can win admission only against the cross- 
fire of the other. Every device which may speed or delay, flank 
the verbal defenses of the enemy, or color the conduct under re- 
view with guilt or innocence is called into play. The campaign is 
submerged in its events; the judge becomes engrossed in the de- 
tail of procedure; the what’s-it-all-about gets lost in an intermin- 
able series of petty skirmishes. Procedure becomes a buttress 
against substantive attack; the defense entrenches itself behind 
fortifications for a protracted siege. The ancient spirit of trial 
by ordeal broods over the whole affair. 

An epitome of the whole difficulty is the problem of proof. In 
respect to the facts, the defense enjoys every advantage; and 
time, patience, resource, guile, ingenuity, indirection, are neces- 
sary to draw it forth. All that emerges must be refined into the 
kind of testimony which the court will accept. Every item, 
before it can take a place on the record, must make its peace 
with the rules of evidence. This code, with its stubborn preci- 
sions, grew up out of concern with ordinary cases in tort, con- 
tract and crime. Its exactions are pivoted upon a simple act, 
clean-cut in intent and effect, the deed of an individual or a 
small group of men. It seeks to protect a person who may be 
wrongfully accused against gossip, rumor and suspicion, by 
limiting testimony to direct, straightforward statement. Its 
norms of admission, relevancy, competence, exclusion, are quite 
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alien to an attempt to straighten the erring lines of an in- 
dustrial pattern. 

In the action against the major motion picture producers, the 
key to the conflict is conspiracy. It is not enough that as the re. 
sult of a process of growth, the lines of the industrial picture 
are somewhat askew. It is essential that it be proved to the 
court that bad boys got together to give them a wicked slant. The 
rules of evidence are geared to direct proof of an overt act; 
yet the complaint concerns a business policy, the work of a host 
of persons, executed over a period of years. In an affair so 
complicated, with bits of the case coming only slowly into place, 
the judge has only the vaguest standards of reference. Any item 
is relevant if it is “connected up”; but such connection may not 
come until later and is never quite free from the fraility of in- 
ference. The judge must admit or reject as the witness is 
examined or a document is put in. Yet it is sheer speculation to 
determine in advance what may be relevant in view of the whole 
structure. As a result there is compromise; the note is taken for 
the cash; the item is accorded tentative acceptance upon promise 
that connecting tissue will later be supplied. Once in, of course, 
it exerts a will of its own and proceeds to make itself at home 
in the judge’s mind. 

As with relevance, so with other standards of proof. The rule 
must be applied, yet it must be made to work and in the process 
common sense eats at rigidity. An attorney presents his testa- 
mentary materials; a rubric of offer, objection, ruling, performed 
by a professional cast, must purify every entry. Again and again 
lawyer and witness raise their antiphonal voices; the counsel 
for the adverse party chants the formula “incompetent, irrele- 
vant, and immaterial”; the judge from the loft above interjects 
a response of “sustained” or “overruled”; and the loser, who in- 
tends to fight another day, comes in dramatically with “excep- 
tion.” As the witness proceeds, and as witness follows witness, 
a series of variations are performed on an abiding theme. 

As the combat proceeds, the lines of the industrial pattern 
come slowly into place. A distorted perspective emerges in a 
logical fashion all its own. When the case is entirely in, its 
substance may be all trees and no forest. The hubbub of battle 
is not yet stilled; contradiction runs through the testimony; 
huge gaps appear in the structure; material facts are left upon 
the side lines as irrelevant; the significance of the result is honey- 
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combed with peradventures. Yet in essence the matter is not a 
controversy between persons at all; the event toward which the 
ponderous mechanism of litigation goes its tortuous way is the 
revision of the rules under which an industry carries on. And 
the event of the trial is not the end of the matter. One party or 
the other, disliking the result, will appeal; nor will it be satisfied 
by any judgment short of the United States Supreme Court. 
From complaint to ultimate answer, a gulf of years stretches. 

The Decree in equity promises a constructive result; yet its 
force is rather narrowly spent. Since its aim is to correct, its 
remedy cannot transcend the legal wrong as proved in open 
court. As the case reaches decision it leaves the past as it is; all 
gains through activities pronounced illegal are undisturbed; 
the defendants pass through the confessional and are told to go 
and sin no more. As for the future, they are still free to seek the 
same objectives—so long as the means employed are clearly to be 
distinguished from those which the court forbids. Only the 
parties are bound who are named in the decree. As for others, 
where activities may be similar to or even identical with those 
condemned, there is little more than an admonition by hearsay. 
They may go their appointed ways until their own activities are 
called naughty and they are specifically warned not to do it again. 
A scheme of industrial usage may appear many times over 
in the national economy; yet an injunction is not a general notice 
to all who are concerned to cease and desist. Equity operates in 
the instance; its command cannot exceed the specific terms in 
which it is cast. 

At its best the decree is hardly broad enough to reach the indus- 
trial malady. It is limited to the persons who have been before the 
court; the matter in question concerns many other parties. It is 
in character a charter for the industry; yet its orbit is restricted 
to the correction of wrongs fully proved; and the roots of in- 
dustrial disorder may lie elsewhere. Its injunction may be little 
more than an attempt to suppress symptoms. Unless the cor- 
rective reaches the source of the difficulty, the virus presently 
will become manifest in a new form. Industry moves, situations 
change, industrial custom takes a new form. Even the decree, 
adequate the moment it is written, may presently become out- 
moded. Where equity is industrial umpire, obsolescence digs at 
the heels of its commands. 
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In quality and tradition due process of law is patient, decorous, 
considerate, circumstantial. Its rubric has little place for rules 
of economy and dispatch; its scrupulous purpose is a meticulous 
justice between all the parties. The industrial process is dynamic, 
erratic, imperative, too hurried to pause for the ceremonial 
consideration of every claim at stake. The decree in equity, 
painfully achieved, abides as a frozen formula; the trade to which 
it is addressed hastens on its way. The series of do-nots retains 
its verbal integrity; the trade practices, always on their way, 
remain as fresh as the morning. Such is the way of the law 
when invoked to bring order and justice into the affairs of an 
industry. 


III 


An up-to-date model for a suit at law—even if it could be 
achieved—would hardly serve to resolve the problems of the 
motion picture trade. Litigation itself is a crude weapon of in- 
dustrial control, freighted with ritual, confused by irrelevance, 
moving ponderously to its result. It was created to serve in 
such simple legal situations as are presented by a case in tort, 
crime, or contract. It was never designed as a procedure for 
passing in review and amending the arrangements which add up 
to an industry at work. Nor will any amount of revision make 
the suit at law an apt instrument for a purpose it was never 
designed to serve. 

A realization that industrial order lies down another road is 
the dominant mark of the result in the motion-picture case. It 
takes the consent decree, strips from it the character of an elon- 
gated injunction, converts it into an instrument of industrial 
government. Instead of imposing a series of prohibitions upon 
the industry, it contrives a procedure for bringing its affairs into 
order. It recognizes that change is inevitable, that conflict attends 
development, and provides a tribunal and a process by which 
disputes may be settled as they arise and the trade practice 
of the industry amended as need is shown. Instead of finality, 
it provides the answer that is no more permanent than the 
question and the conditions which call it into being. For the 
circumlocution of litigation, it substitutes the simple, direct, 
administrative attack of the process of arbitration. 

The consent decree fixes the bounds within which arbitration 
must do its work; and it is imperative that the new process be 
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given its chance. That the instrument accords full opportunity 
is not beyond doubt. Its net-work of saving clauses, timid and 
elaborate alike, indicates a want of faith in the process which 
it invokes. Its terms invite a tempering of current usage towards 
consideration for the little fellow rather than a thorough review 
of the arrangements in vogue. Lines here and there attest an 
exaggerated respect for the status quo and insist that it be not too 
much disturbed. As a superiority in bargaining position has 
shaped trade practices, its results have every presumption set 
in their favor. As they reflect “monopoly”, “conspiracy”, or 
illegal activities, those who have broken the law are not re- 
quired to divest themselves of their ill-gotten gains. And the 
public—to whom the movies are the dominant source of entertain- 
ment—are not given the look-in to which those who must pay the 
bills would seem to be entitled. 

Such strictures will circumscribe the administration of the 
decree. They will slow the rate at which trade-practices can be 
subjected to review. They will restrict arbiters in the norms 
which they may use to resolve disputes. And they will create a 
province in which current usage is taken for granted and can- 
not be questioned. But, at its inception, there is a limit to 
the traffic which such an agency of arbitration can handle; if it 
is to be entrusted with a large responsibility, it must prove itself 
worthy of confidence. It may well be that at the beginning 
it should limit its number of cases, not get involved where it 
cannot yet tread on solid ground, and courageously feel its way. 
An industry’s trade practices are largely all of a piece. Little 
questions, through the very overlapping of usages, have the habit 
of touching off bigger ones. In a series of decisions, each of 
which concerns itself with an incident, a policy gets remade. 
Limits may be formally imposed; but issues which live and will 
not down have a habit of taking care of themselves. If the 
system of arbitration works, there is little cause to fear that 
disputes of magnitude will not get into the docket. 

Of greater moment is the matter of standards. As cases come 
along, facts must be referred to norms for judgment. As between 
distributor and retailer, a definition of fair play may be set down 
in the decree. If it is not, one must be found; and the discovery 
or elaboration of “yardsticks” of fairness and order to be applied 
to cases as they come along is an inescapable aspect of the arbi- 
trator’s work. The quest is not easy. There is no open market to 
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guide as there would be for a competitive industry which turns 
out a standard product. Only in its most general values can the 
law help and then only in pointing the way. Other industries can 
offer abundant experience but little of detail rule. Oil, automo- 
biles, textiles, cotton-seed, milk, paper have their insistent 
problems of control; but none of them has encountered the road 
show, clearance, or block-booking. The movies are a distinctive 
thing ; the industry’s customs are quite unique. Norms of fairness 
must be discovered within the operation of the industry; they 
must be fitted to its peculiar requirements. 

Such a task imposes constructive work of the first order upon 
the arbitrators. They must be men free from dogmatism, aware 
that they are concerned with an industry which has no like, cap- 
able of a larger and larger understanding. It is for them impera- 
tive, as a condition of all else, that they know intimately the 
domain of motion pictures. To them contacts off duty are 
as important as the round of official work. They must imbibe 
the atmosphere of the trade, learn the reasons why seemingly 
“queer” things are done, become sensitive to the conflicts of 
interests which converge upon them, be constantly aware of 
what-difference-it-makes in their decisions, and catch a vision of 
what the movie may come to be. The court of arbitration at the 
top must impose order, an articulate character, a direction upon 
a mass of local judgments. Its members will be no worse for 
being learned in the law. But a legal discipline tempts the unin- 
formed man away from reality. And even for men of such 
“distinction” as the decree contemplates, there is no escape 
from a knowledge of the industry which has alike detail and 
perspective. After all it is a government for an industry which 
is to be realized. 

The significance of the decree lies in the realm of invention. 
It marks out a way of order for one industry. If the venture 
succeeds, it will be widely copied. For the motion picture is 
not unique in being unique. Many others have structures, trade 
practices, marketing arrangements which reflect the character 
of the commodities about which they are established. Hardly 
one of them has been built to a trim design. As creatures of 
turbulent growth all present usages in need of revision, conflicts 
of interests, demands for fair play. A crying need is a process 
of justice, simple, realistic, downright direct, inexpensive—a 
process which can bring peace, order, and a forward march to 
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a number of concerns engaged in a mutual adventure. Let the 
government continue, as it now does, to note industrial situations 
in need of amendment; but let us find for the questions it 
raises a forum better suited to their settlement. For the first 
time the consent decree has armed the Sherman Act with a 
process of arbitration which may become an enduring part of 
the machinery of the industry. If success in the instance recom- 
mends the device for general use, antitrust will be cast in a 
constructive réle. 








ARBITRAL CONCEPTS IN SELECTIVE 
SERVICE 


MILTON P. KUPFER * 


Up to the point of induction, the entire administration of the 
Selective Service System is in the hands of civilians, and, ex- 
cept where functional requirements demand technicians (such 
as doctors and lawyers), in the hands of laymen. It was, there- 
fore, only natural that both in the Statute (known as The Selec- 
tive Training and Service Act of 1940) and the regulations 
issued by the President thereunder, the influence of arbitral 
concepts should have found their place. 

These underlying concepts can be discerned (1) in the com- 
position of the Local and Appeal Boards and their ancillary 
instrumentalities, as well as (2) in the bases of decision in 
deferment matters laid down in the regulations. 


I 


Each Local Board must have at last three members, composed 
of citizens familiar with economic and social conditions in their 
respective communities. Usually, they consist of representatives 
of business, labor, education, the clergy, etc. In a number of 


*Mr. Kupfer is a member of the New York Bar and the Law Review 
Committee of the American Arbitration Association. He is also a member 
and Secretary of Selective Service Appeal Board No. 4 of New York State. 
The contents of this article represent solely his personal views, and are not 
to be regarded as official or in any way binding upon any instrumentality of 
the Selective Service Administration. 

Except where noted, references are to paragraphs of the Selective Service 
Regulations, promulgated by the President’s Executive Order, September 23, 
to October 18, 1940, as amended. 
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instances we find a doctor or a lawyer upon a Local Board, but 
the presence of a professional man upon its membership is not 
- essential, since each Board has attached to it an Examining 
Physician, as well as a lawyer who is known as the Government 
Appeal Agent. 

Local Boards refer technical medical and legal matters to 
these advisors, but they are not bound by their recommendations. 
The functions of the Government Appeal Agent are particularly 
interesting, in that his duty is to protect both the registrant and 
the Government. His duties (Section 135, as amended Dec. 9, 
1940) are: “To appeal from any classification by a Local Board, 
which, in his opinion, should be reviewed by the Board of Ap- 
peal; to care for the interests of ignorant registrants and their 
dependents with respect to appeals, and where the decision of 
the Local Board is against the interests of such persons, and 
where it appears that such persons may not take appeals, due 
to their own non-culpable ignorance, to inform them of their 
rights and assist them to enter appeals to the Board of Appeal; 
and after classification, to investigate and report upon matters 
which are submitted for his investigation by the Local Board. 
It shall also be the duty of such appeal agent, where the interests 
of justice may require, to suggest to the Local Board a reopening 
of any case, and to impart to the Local Board any information 
which, in his opinion, ought to be investigated.” 

The composition of the Boards of Appeal even more clearly 
reflects the influence of the arbitral concept. It normally con- 
sists of five members. “The members shall be male citizens of the 
United States who are not members of the land or naval forces; 
they shall be residents of the area for which their board is ap- 
pointed; and they should be at least 36 years old. The Board of 
Appeal should be a composite board, representative of all activi- 
ties of its district, and as such should include one member from 
labor, one member from industry, one physician, one lawyer, 
and, where applicable, one member from agriculture.” (Sec- 
tion 138.) 

Appeals to it from classification made by Local Boards may be 
taken either by the registrant, any person who claims to be a 
dependent, the Government Appeal Agent, or the State Director 
of Selective Service (Section 370). The Appeal Board’s decision 
reached (as in the case of decisions of the local Boards) by ma- 
jority-vote, is based solely upon the record submitted to it by the 
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Local Board. Just as in arbitration proceedings, the Appeal 
Board (whose decision is final in the great majority of cases) 
cannot take upon itself the gathering of additional evidence on 
its own behalf. “If it desires more evidence, it shall request 
the Local Board to secure that evidence” (Section 376-a). While, 
of course, the Appeal Board is not bound by the Local Board’s 
determination on questions of fact, it will, in practice, naturally 
not reverse such findings unless the evidence shows that an 
injustice has been done. 


II 


Arbitrators act in a quasi-judicial capacity. Yet, in arbitra- 
tion proceedings, technical rules of substantive law as a neces- 
sary basis for decision, as well as the procedural restrictions 
upon the admission of evidence, have been eliminated since arbi- 
tration’s inception. This elimination has been, in large part, 
responsible for the popularity of arbitration and the readiness 
of Congress and State legislatures to enact arbitration statutes. 

We find these concepts ingrained in the administration of 
Selective Service. In classifying registrants, Local Boards act 
primarily upon the sworn questionnaire of the registrant, such 
additional documents as are submitted by him and, where the 
Local Board requires it, the oral examination of the registrant 
himself. Like arbitration boards, the Local Boards are also vested 
with the power to subpcena other witnesses and, in many matters, 
to avail themselves of the assistance of various Federal, State, 
or Local Agencies. 

The same thought carries over into the making of their de- 
cisions. For example: In connection with occupational defer- 
ments, the regulations state (Section 350) that “it is in the na- 
tional interest and of paramount importance to our national de- 
fense that civilian activities which are contributing to the na- 
tional health, safety, and interest should be disrupted as little 
as possible, consistent with the fundamental purpose of the 
Selective Training and Service Act.” And the Act itself (Section 
5-(e)) provides that “No deferment from training and service 
shall be made in the case of any individual except upon the basis 
of the status of such individual, and no deferment shall be made 
of individuals by occupational groups in any plant or 
institution”; and, finally, that a registrant shall be occupa- 
tionally deferred if he is found to be a “necessary man” in the 
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sense that his work is “useful or productive and contributes to 
the employment or well-being of the community or the Nation” 
(Section 352-(b)). 

Similarly, in the case of dependency-deferments. After pro- 
viding that claims therefor should be sympathetically regarded, 
and that any reasonable doubts in connection with dependency 
matters should be resolved in favor of deferment, the regula- 
tions provide: 







































“355.c. Such person [i. e., the claimed dependent] at the time the 
registrant is classified, must depend in fact for support in a reasonable 
manner, in view of such person’s circumstances, on income earned by 
the registrant by his work in a business, occupation, or employment 
(including employment on work relief projects but excluding employ- 
ment as an enrollee in the Civilian Conservation Corps and similar em- 
ployment in the National Youth Administration) .” 


As the basis for decision, they further provide that (Section 
355-c) the granting of dependency deferment requires that the 
claimed-dependent “depend in fact for support in a reasonable 
manner, in view of such person’s circumstances, on income earned 
by the registrant by his work in a business, occupation or 
employment” (not, for example, the registrant’s income from 
securities or from an estate), and that (Section 355-d) the 
claimed dependent must receive from the registrant regular 
and substantial contributions to such claimed dependent’s 
support. 


CONCLUSION 


Of course, despite the foregoing analogies, there are many 
non-arbitral concepts in both the underlying principles and 
the procedure of Selective Service. Such non-arbitral con- 
cepts stem both from the practical requirements of raising 
an army for training and considerations of fairness both to the 
registrant and the Government. 

For example: in determining physical fitness, the Local 
Board may, whenever the Examining Physician or the Gov- 
ernment Appeal Agent so requests, send a registrant for ex- 
amination to a Medical Advisory Board, which operates in con- 
junction with a number of Local Boards attached to it. These 
Medical Advisory Boards usually consist of eight specialists, 
consisting of one orthopedist, one ophthalmologist, etc. 

Again, no classification is final (Sections 385-388). Regis- 
trants may be reclassified at any time, either on the basis of facts 
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reported by them to their Local Boards, or upon facts otherwise 
made known to it. Indeed, it is the Local Board’s duty to “take 
steps itself to keep informed of the status of registrants in de- 
ferred classes”. (Section 386.) 

In conclusion, it cannot be too strongly emphasized that the 
theory of Selective Service is that it is the duty of every male 
citizen within the prescribed ages to participate in the Nation’s 
defense, consistently with his physical condition and the needs of 
the community and his dependents. In no sense should the 
matter of classification be regarded as a contest or trial between 
the Government and the registrant. Yet, within the framework 
of this underlying concept, the determination of the broad social 
questions that are determinative of classification in a specific 
case clearly show the influence of arbitral concepts, which have, 
now for more than quarter of a century, worked so well in the 
resolution of the problems in the business and labor fields. 





THREE YEARS OF ARBITRATING LABOR 
DISPUTES 


IN October of 1940, the American Arbitration Association closed 
its first three years’ experiment with labor arbitrations. During 
that period, 400 controversies were submitted to its Voluntary 
Industrial Arbitration Tribunal (the name of its special Tribunal 
for such cases) by employers and unions. These cases involved a 
variety of industries and covered the following broad classifica- 
tions:' wage increases, back pay, method of payment, overtime 
pay, holidays and vacations with pay, rest period, sick leave, 
seniority, good standing in Union, discrimination, filling of 
vacancies, justification for discharge, penalties, closed shop, 
preferential status for Union members, division of work, work 
assignments, interpretation of contract, anti-union activities. 


JURISDICTION OF THE TRIBUNAL 


The jurisdiction of the Industrial Tribunal is fixed by the 
Association in accordance with its policy not to engage in the 
practice of conciliation or mediation, but to keep a clear line 


1A summary of the questions submitted to the Industrial Tribunal, with 
the Docket Number for obtaining further information, may be obtained from 
the American Arbitration Association. Price 25 cents. 
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between these indefinite bargaining procedures and legally bind- 
ing and final awards made by arbitrators. 

It is the belief of the Association that the Federal and State 
agencies set up by Government, and the conciliatory processes 
set up in industries by management and labor, are best adapted 
to deal with strikes or other forceful methods of stopping work. 
It further believes, when labor practices and understandings are 
set forth in written agreements or in contract form, the de- 
termination of their observance is no longer a question of 
bargaining but of the determination of the respective rights of 
the parties and the rendering of a just and fair award based upon 
evidence, and binding upon the parties. The Association also 
believes that when such agreements or contracts provide for 
processes of mediation or conciliation and, only in the event of 
their failure, for reference to arbitration, the preliminary 
processes of conciliation should be fairly and fully exhausted 
before the matter is submissible to arbitration. 

In accordance with this policy, the following has been the 
practice followed in the Association’s Industrial Tribunal since 
its establishment. 

1. As indicated in the foregoing types of cases submitted, 
- there is no limitation as to subject matter ; that is, any kind of dis- 
pute which the parties agree to submit is receivable by the 
Tribunal. 

2. Only controversies arising under written labor agreements 
are accepted for arbitration. These agreements may be either 
submissions or clauses in contracts. Only a contract specifying 
the labor practices and alleged violations thereof, or a submission 
setting forth the precise question in issue, offers a sufficiently 
definite basis to warrant inviting a person to serve as arbitrator; 
it being understood that his duty is not to bargain or compromise, 
but to reach a fair and final award which is enforceable in the 
same manner as a judgment of the court and which the parties 
agree in advance to accept. 

3. All controversies submitted to this Tribunal are arbitrated 
under Rules of Procedure. It is the belief of the Association, 
where legal and substantial rights are to be determined by an 
arbitrator solely in his discretion and without the guidance of 
law or precedent, that there must be some check upon his arbi- 
trary power to make a final and binding decision. It is these 
Rules that condition these decisions by procedural guarantees. 
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Such, for example, is the obligation laid upon the arbitrator to 
hold a hearing and receive evidence in a specified manner. These 
Rules of Procedure also ensure the selection of an impartial 
arbitrator. 

4, There is no place for compromise in arbitration proceedings 
in this Tribunal. Efforts for conciliation and mediation are pre- 
sumed to have been exhausted before the controversy comes to 
arbitration. An arbitrator, therefore, takes no judicial notice 
of anything not presented by the parties or not made a part of 
the record of the case. The Association impresses upon the parties 
the necessity of preparing their case and of presenting it fully 
to the arbitrator. While it is always preferable that parties 
reach their own settlement by themselves, even when an arbi- 
tration is in progress, it is not the duty of the arbitrator to facili- 
tate a settlement and it is discretionary with him to give such 
a settlement the status of an award. 

5. The proceeding is before an impartial and disinterested per- 
son chosen from a permanent Panel of Arbitrators. Members 
of this Panel are permanently established and are appointed 
only because of their known qualifications. They also receive in- 
struction in the duties of their office and in the use of Rules of 
Procedure. Should they show bias during a proceeding, their 
right to continue in office may be challenged and the office may 
be vacated. 

These arbitrators serve without compensation as a public ser- 
vice, thereby avoiding any inference that they are employees 
of the parties or are biased in favor of either party. 

Furthermore, each party receives an identical list of names, 
chosen by the Arbitration Committee, and may cross off those 
names not acceptable, the appointment being made from the 
remaining names, thus obtaining confirmation of the parties’ 
belief in the impartiality of the men they select. 

6. The proceeding is as nearly self-regulatory by business and: 
labor as it is possible to achieve. It allows the parties to select 
their own arbitrators and to present their own case. Once they 
are appointed, arbitrators act as judges and neither the Associa- 
tion nor any other outside agency acts in any other than a minis- 
terial capacity to expedite the proceeding. 


FINDINGS OF FACT 


Where the controversy has presented a straight question of 
fact, ascertainable by any impartial, competent person by direct 
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examination and the parties have been willing to entrust to such 
a person the finding of such facts, the Tribunal has performed 
this service and has transmitted to the parties the findings of 
fact. These are, however, only in the nature of reports and are 
not binding awards. They do not prevent parties from subse- 
quently ascertaining the same facts in the same situation in any 
other way. 

An illustration of such a service is where neither the employer 
nor union was willing to open its books to inspection by the other 
and the issue concerned whether the union had a majority of the 
employees as members. The parties agreed to invite the Ameri- 
can Arbitration Association to appoint a neutral fact-finder. An- 
other instance occurred when it was questioned whether a mem- 
ber of the union, whose dismissal was sought for non-payment of 
dues, was really a member of the union. 

In such instances, fact-finding appeared to answer the pur- 
poses better than an open hearing with the requisitioning of 
books by the arbitrator. 


CASE RECORD REVELATIONS 


The records of the various matters submitted to the Tribunal 
have revealed several interesting facts: 

1. The ease with which the smallest of grievances can precipi- 
tate a stoppage of work or threaten a strike has been made evi- 
dent. It may be only a question of seniority or the dismissal of 
one employee, or a question of back pay for one man. Conse- 
quently, in the selection of arbitrators regard is had for the 
fact that no dispute is inconsequential and none is too small to 
merit the attention of the highest type of arbitrator. As much 
care is spent upon his selection as in the most complicated 
situations. 

2. The weight which parties attach to the selection of an 
arbitrator and the scrutiny given to any connections which may 
seem to affect his impartiality is a revelation of the seriousness 
attached to an arbitration. An arbitrator may be rejected because 
of views expressed in a book or a speech, or because of his calling. 
One union stipulates that no employer’s name shall be sub- 
mitted as an arbitrator. The Association must, therefore, carry 
a large panel, and has many lists rejected in toto before men 
satisfactory to both sides are found. 
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8. Under the Association’s system, practically every one of 
the awards of the Industrial Tribunal has been accepted by both 
parties and in many instances, whether winners or losers, they 
have come back with cases. This is not to say that both sides are 
always happy or satisfied, for they are only human; but it is to 
say that they honor the award without court action to enforce it. 

4, The difficulties of obtaining fair and just awards are greatly 
increased by the provisions of many labor contracts under which 
proceedings are brought. When a board is made up of a partisan 
appointed by both sides and a neutral appointed by the American 
Arbitration Association, the problem of conducting a fair and 
orderly hearing is greatly increased. When the terms of em- 
ployment or wage rates, hours, good standing in the union, dis- 
crimination, reinstatement, etc. are vague and are loosely set 
forth, the task of the arbitrator, however competent, in arriving 
at the intention of the parties and the truth of what has occurred 
is such as to result in inevitable dissatisfaction, not through his 
fault, but through a fault that was inherent in the contract. 

5. While the appointment of partisans to represent parties in 
proceedings of conciliation and mediation is permissible and de- 
sirable in a bargaining proceeding, it has no place in an arbitra- 
tion proceeding; for in the guise of judges, such partisans try to 
manipulate the proceeding to their own advantage and the lone 
impartial arbitrator is often hard driven to maintain the fairness 
of the proceeding. No other judicial officer is subjected to such 
unfair arrangements. The Association must then do the best 
it can; for it is without power or desire to change the terms of 
the labor agreement. 

6. The informality to which employers and employees are 
accustomed in their processes of dealing with grievances, and 
their easy familiarity with each other, impede the process of 
arbitration, for there is often an absence of sufficient testi- 
mony or competent witnesses and a corresponding reliance upon 
verbal arguments without substantiating facts to win their case. 
In other words, the idea of a well-prepared case is often lacking, 
thereby placing an almost superhuman task upon the arbitrator, 
however great is his desire to be fair and impartial. 

7. In an arbitration proceeding, parties generally prefer a 
change in the personnel of the arbitrators they select rather 
than to have one man act as czar or to have a small permanent 
board. Honestly as the arbitrator who sits constantly may try, 
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he exhausts his own resources, tends to acquire favorites or 
creates enmities, or assumes the attributes of power which a 
professional position tends to give him. Arbitrators on the In- 
dustrial Panel are sufficient in number so that an arbitrator is 
not called upon to serve more than two or three times a year. 


CONCLUSIONS FROM EXPERIENCE 


From its wide and rather varied experience, the Industrial 
Arbitration Tribunal has reached certain preliminary conclusions 
which, if put into practice, it believes, would greatly advance 
the settlement of labor disputes. 

The first and most important of these conclusions is that the 
great variety of arbitration provisions now being written into 
labor agreements tends to defeat their very purpose, for they are 
so vague or misleading as, in many instances, to make the task of | 
the arbitrator quite impossible. From the many prevailing pro- 
visions, it should be possible to devise a standard clause which 
could be recommended for general use in such contracts. The 
experience of the Tribunal indicates that the problems in differ- 
ent industries are much the same and that there is no merit 
in the contention that provisions for settlement of disputes must 
vary with each industrial group or union. 

A second conclusion is that a standard arbitration provision 
should include preliminary processes of conciliation and media- 
tion, having their own technique, and these should be sharply 
differentiated in form, time and procedure from the subsequent 
process of arbitration, the latter being conducted under rules of 
procedure and arbitration law. The utmost confusion now pre- 
vails in the use of these processes. 

A third conclusion is that if arbitration is to serve an im- 
mediate purpose in freeing war industries from disputes and 
an ultimate purpose in maintaining industrial peace, there must 
be some coordination of effort and delimitation of the field of 
endeavor and integration of the functions of different agencies. 
A cursory examination of the field indicates that there are at least 
five unrelated mechanisms: (1) Those set up under voluntary 
arbitration agreements between labor unions and employers; 
(2) Those established under voluntary arbitration agreements 
between employers and employees’ associations or individual em- 
ployees; (3) Those authorized by state governments; (4) Those 
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created by the Federal Government; (5) Those maintained by 
private agencies. 

A brief examination of these mechanisms indicates the exist- 
ing lack, from any viewpoint, of unity in standards, principles, | 
procedure or operation. 

1. Voluntary Agreements between Labor Unions and Em- 
ployers. An unknown, but very considerable, number of labor 
agreements between unions and employers, in industries in 
which labor has been organized either by the American Fed- 
eration of Labor, the Congress of Industrial Organization, or by 
independent unions, contain provisions for the settlement of 
disputes arising under such agreements. Generally, these agree- 
ments provide for ultimate arbitration by committees in which 
both the union and the employer are represented or by an im- 
partial chairman selected jointly by them. Wherever labor agree- 
ments contain such arbitration provisions, despite their looseness 
in prescribing procedure, disputes that arise during the life of 
the agreement are normally disposed of within the industry, gen- 
erally without any stoppage of work, and without bringing into 
play outside mechanisms. 

Employees in many industries are, however, not adequately 
organized or have no written agreements with their employers 
or are parties to agreements which are silent insofar as the 
settlement of disputes is concerned. In such instances, and also 
where, upon the expiration of a labor agreement, the parties are 
unable to agree upon the terms of renewal, the settlement of 
disputes is not subject to existing agreements and the mechan- 
isms established by governmental agencies may then be brought 
into play for the conciliation or mediation of the existing 
controversies. 

2. Voluntary Agreements between Employers and Employees’ 
Associations or Individuals. In some industries, agreements 
exist between the employers and their employees who are 
organized in what are called employees’ organizations or company 
unions. These agreements not infrequently provide for mediation 
or conciliation through a variety of so-called grievance ma- 
chinery. They do not generally provide for formal arbitration, 
preferring to keep settlements within the industry. 

3. Action by State Governments. More than two-thirds of 
the States have enacted laws providing for some type of adjust- 
ment of labor disputes. In a great majority of these States, there 
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have been created permanent state boards of conciliation and 
arbitration or industrial commissioners have been vested with 
conciliation and mediation powers. Such state legislation has, 
generally, stopped short of arbitration, in that it must be resorted 
to before a strike is called. In general, such state bodies are 
empowered to intervene in disputes through conciliation and, 
failing in this, to attempt to secure agreement to arbitrate 
the issues involved. In recent years, the laws creating these 
bodies have occasionally authorized them, also, to investigate and 
report on the merits of the issues of the more important types of 
disputes in which other procedures have failed. Except for such 
states as New York, Massachusetts, etc., accomplishments under 
these powers have been somewhat limited. 

4. Action by Federal Government. The principal Federal 
agency for the adjustment of labor disputes, generally, is the 
Conciliation Service of the United States Department of Labor. 
Through Commissioners of Conciliation, the Department at- 
tempts to conciliate or mediate disputes—it is not generally 
concerned with arbitration or with the rendering of decisions 
regarding labor policies. It will make available its facilities upon 
the request of a party to a dispute or from the public affected 
by it and, in more serious matters, will offer its good offices to the 
parties on its own initiative. Its services are called upon fre- 
quently in nearly every State of the Union and over 1,000 such 
cases are handled annually, of which about three-fourths are 
satisfactorily adjusted. 

In the railroad transportation industry disputes arising be- 
tween carriers and their employees, which they are unable to 
settle in conference, are promptly disposed of through the Na- 
tional Mediation Board, consisting of three members appointed 
by the President, which is assisted by a staff of mediators. 
Disputes are required to be handled under a procedure pre- 
scribed by the Act which includes mediation, investigation, the 
elapse of certain time limits, etc. In cases where mediation fails, 
the law directs that the Board should endeavor to induce the 
parties to submit their controversy to arbitration. If all measures 
for mediation and arbitration fail, the President is empowered to 
appoint a special emergency board to investigate the dispute 
and report its findings within 30 days. This mechanism has 
served to keep labor peace within the industry for a number of 
years. 
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Other Federal agencies have been established from time to time 
to promote peaceful labor relations in specific industrial activities. 
Two illustrations indicate such Federal legislative provisions. 
The National Bituminous Coal Commission Act sets forth the 
public policy of the United States on employer-employee rela- 
tions in the bituminous coal industry, and the Commission is 
authorized to hold hearings on complaints to determine whether 
coal producers are complying with this policy and, upon the find- 
ing of non-compliance, is directed to proceed to secure cancella- 
tion of contracts with the United States or any of its agencies 
involving coal from mines of offending producers. Again, the 
Federal Emergency Administration of Public Works has a Board 
of Labor Review which hears discussions of all labor issues 
arising under the operation of public works contracts and such 
issues as may result from fundamental changes in economic 
conditions during the life of the contract. 

Under the recently-developed defense program, the National 
Defense Commission has appointed joint boards, composed of 
representatives of management, labor and government, for the 
aircraft and ship-building industries to study the relations be- 
tween labor and management and to mediate disputes. These 
boards are in the nature of laboratory experiments, but it is 
anticipated that workable procedures will be developed that will 
bring about adjustments of disputes on the basis of equitable 
agreement between the parties concerned. 

5. Private Agencies. The only outstanding agency having na- 
tional facilities appears to be the American Arbitration Associa- 
tion, which maintains the Voluntary Industrial Arbitration Tri- 
bunal and whose Tribunals have been described. 


CHARTING THE FUTURE 


In view of these prevailing conditions, it is strongly urged 
that a more complete survey be made and a conference be called 
with a view to coordinating effort, delimiting the field and inte- 
grating the different processes of amicable settlement in a na- 
tional system, having in mind such problems as: 


1. Extension of the powers and personnel of government agencies for 
mediation and conciliation. 

2. Development of the resources of private agencies for arbitration. 

8. Adaptation of labor agreements to a war-time basis, the existing 
ones having been designed largely for peace-time conditions. 
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. Authority to the government to give priority in granting contracts 
to concerns having some effective mechanism for settling disputes, 

. Extension of the basis of private contract between employers and 
employees whenever possible and the enactment of Federal and 
State legislation to give full effect to the arbitration provisions 
in such contracts. 

. Clauses in contracts, to provide for: (1) settlement of disputes 
arising under existing contracts; (2) settlement of disputes over 
renewal of contracts. 

. Establishment within an industry of a continuing process or pro- 
cedure by which, when in existence, initial labor contracts can be 
negotiated between employers and employees in the first instance 
or be taken up sufficiently in advance of their expiration so a new 
contract will be ready when the existing one expires. 





PRESENTATION OF THE INTER-AMERICAN 
MEDAL TO DR. JUAN SAMPER SORDO* 


REMARKS OF MR. JULIO CARO, CHAIRMAN OF THE NATIONAL 
COMMITTEE OF THE COMMISSION FOR COLOMBIA 


It has been the constant wish of the American republics, dat- 
ing back a long time, to establish an arbitration system which 
would permit the easy and rapid solution of disagreements that 
may arise in commercial relations between persons of different 
countries. It has been the belief, and with good reason, that an 
organization of this kind could be instrumental in bringing peace 
and harmony to the nations of this hemisphere, contribute to their 
development and bring about stronger and more cordial com- 
mercial relations 

This Commission has been proceeding with its intensive work 
of information and education, indispensable for the success of 
its program and has created affiliated committees to act in the 
majority of the capitals of the American republics. 

The Colombian Committee was organized in 1935, its members 
being the Chairman of the Chamber of Commerce of Bogota, 
Mr. Juan Antonio Montoya, and Dr. Juan Samper Sordo, 
distinguished lawyer specializing in commercial law and the 
Manager of the Banco de la Republica, who was elected Chair- 
man. Later Mr. Antonio Maria Pradilla became a member of the 


* Excerpts from remarks made at the presentation of the medal of the 
Inter-American Commercial Arbitration Commission to Dr. Juan Samper 
Sordo on October 24, 1940, at the Banco de la Republica, Bogota, Colombia. 
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Committee, as Chairman of the Chamber of Commerce of Bogota, 
but Mr. Montoya remained a member of the same Committee, 
upon recommendation of the headquarters of the Commission 
in New York. Mr. Carlos Torres Duran, Secretary of the Cham- 
ber of Commerce of Bogota, has acted as Secretary of the Com- 
mittee, and to him I must address on this occasion a word of 
praise and thanks, as he has been a constant source of inspira- 
tion in our work. 

The Committee held its first session on July 4, 1935 
At that session the initial list of competent arbitrators was 
formed, composed of 16 citizens of this city representative of 
the different branches of commerce. A study of the legal phase 
of the matter was taken up and it was found that in order that 
commercial arbitration might have the benefits that were de- 
sired, it was indispensable that all the republics of America 
should include in their respective legislation the provisions to 
give legal and binding force to an arbitration clause in com- 
mercial contracts. The Commission appointed Dr. Samper Sordo, 
then Senator of the Republic, to present to National Congress a 
request for the adoption of the provisions for this purpose. 
Dr. Samper Sordo prepared the corresponding draft law, pre- 
sented it for the consideration of the Senate, succeeded in hav- 
ing it approved, and it became effective as Law No. 2 of 1938, 
which gives validity to arbitration clauses in contracts and 
confirms various recommendations made by the VIIth Interna- 
tional Conference of American States at Montevideo. 

The Inter-American Commercial Arbitration Commission 
wished to acknowledge this distinguished service on the part of 
Dr. Samper Sordo, and bestowed on him the Commission’s gold 
medal for 1940, an action of great distinction to our country 

Our country had already received another distinction. The 
VIlIth International Conference of American States at Lima, 
at which Dr. Miguel Lopez Pumarejo and I had the honor of 
assisting as delegates from Colombia, approved unanimously, 
in its session of December 23, 1938, a motion of the Argentine 
Delegation for a vote of thanks to Colombia for having incor- 
porated in its legislation the provisions for arbitration in com- 
mercial matters, recommended by the VIIth International Con- 
ference of American States at Montevideo, and having been, 
therefore, the first Republic to have put them in force. 
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REMARKS OF THE HON. SPRUILLE BRADEN, AMBASSADOR OF THE 
UNITED STATES TO THE REPUBLIC OF COLOMBIA AND HONORARY 
CHAIRMAN OF THE COMMISSION. 


Today I have the privilege, as Honorary Chairman of the 
Inter-American Commercial Arbitration Commission, and repre- 
senting the members of the same, which consist of distinguished 
citizens selected from the twenty-one American Republics, to 
present the medal of this institution for distinguished service 
to Dr. Juan Samper Sordo..... 

Briefly, this is a completely American occasion, which attests 
the great prestige and influence which the Inter-American Com- 
mercial Arbitration Commission has attained across this hemi- 
sphere during its brief span of six years, and it attests also the 
merit and success of the recipient of this medal. ... . 

The principles of arbitration have been continually accepted, 
improved and used in the Americas since the famous conference 
held at Panama in 1826 by the Great Liberator. .... In truth it 
has been said that America is the continent of arbitration. Be- 
sides, it is singularly fitting that the arbitration legislation of 
Senator Samper should have been enacted and approved in the 
capital of Simon Bolivar. 

It would have been unreasonable to expect that the great strides 
made by arbitration in the political field would have a parallel 
in the commercial field. Actually, it could not be so, because 
the large and important business transactions between our na- 
tions are of relatively recent development. Therefore, while there 
were numerous discussions of the subject throughout many years, 
relative to the best ways and means of establishing a system of 
inter-American commercial arbitration, nothing of any impor- 
tance in commercial arbitration was accomplished until the 
Vilth International Conference of American States took place in 
Montevideo in 1933, at which time the Inter-American Com- 
mercial Arbitration Commission was created. ... . 

In all American countries a complete organization has been 
set up, which includes administrative committees, panels of 
arbitrators, committees on laws, banking, education, etc. Agree- 
ments have been reached and arbitration clauses used in con- 
tracts. And of still greater importance, many disputes between 
merchants and others have been settled to the satisfaction of all 
concerned. 
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The Inter-American Commercial Arbitration Commission is a 
vital organization; it functions with ease, speed and justice, and 
at low cost, in the proper spirit for the interest of all who avail 
themselves of its facilities. Its methods are expert, practical, 
based on experience and, therefore, scientific. In this organiza- 
tion we have an effective system. Through the free choice of the 
individual we have an instrument of justice which is efficient. 
In brief, we have Liberty and Order 

Political disputes are in general more spectacular and of more 
immediate peril to peace than those which arise in commerce. 
However, the latter, even though they may be of inconsequential 
appearance, if they are not stopped in time, may, like a spark 
unnoticed, grow and spread into a devastating conflagration. 
The Inter-American Commercial Arbitration Commission was 
established to eliminate, in a practical and just manner, these 
incipient threats to our tranquillity. 

In the development of civilization, the exchange of ideas and 
materials is second in importance only to their creation. There- 
fore, any means which facilitate the flow of materials from one 
country to another are constructive and good. Such are the aims 
and accomplishments of the Inter-American Commercial Arbi- 
tration Commission. Through its procedure, including agree- 
ments to arbitrate, arbitration clauses, panels of impartial and 
competent persons and opportunities to solve each phase of a 
problem, the results are just and quick solutions. The parties, 
resident in two separate Republics, voluntarily restrict to a cer- 
tain extent their individual liberties in order to obtain greater se- 
curity and order in the development of their transactions 

I trust that my observations, even though they may have been 
brief, will have convinced this distinguished gathering that com- 
mercial arbitration is not a dry topic, prosaic and staid, ap- 
propriate only for the study of experts; but rather it is a vibrant 
undertaking, practical, important and civilizing, which spir- 
itually forms an integral part of the great principles of Liberty 
and Order, which the Republic of Colombia upholds. 





REMARKS OF DR. JUAN SAMPER SORDO IN ACCEPTING THE MEDAL 


The Inter-American Commercial Arbitration Commission is 
one of the institutions created by the Conferences of American 
States, to promote in this hemisphere cordial relations between 
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citizens, as well as liberty and peace. With a great deal of 
skill it is forging ahead in an extremely meritorious work and 
obtaining results that are the best proof of its intelligent labor. 
In its desire to promote arbitration it has reached distinguished 
personalities whose interest has been won through its efforts. 
His Excellency Mr. Spruille Braden, U. S. Ambassador to 
Colombia, first Chairman of the Commission, and one of the 
most distinguished authors of the Chaco Peace; His Excellency 
Mr. Cordell Hull, Secretary of State of the great republic to the 
north; and Dr. Leo S. Rowe, Director General of the Pan Ameri- 
can Union,—upon each the medal of the Commission has been 
bestowed. .... 

In order that peace in the countries may be lasting there must 
be also peace between their peoples; in order that the harmony 
between nations may not change, it is indispensable that harmony 
should also exist between individuals; in order that continental 
solidarity in America may be a reality it must be implanted 
firmly in the conscience of all Americans from Alaska to 
Patagonia. For peoples of our Republics to know each other, 
they must enter into cultural and commercial relations to under- 
stand the grandeur of our destiny, the essential importance of 
our free institutions, the benefits of helping and complementing 
each other. Commercial relations contribute on a large scale 
to their reciprocity, creating economic ties and establishing con- 
nections of American solidarity founded on the equality of 
rights, in the knowledge that each one may participate in the 
independence of the others, without distinction between the 
strong and the weak, the large and the small, the rich and the 
poor. However, from these close relations there arise differences 
which, if not solved through suitable methods and in a friendly 
manner, tend to create dissatisfaction between the different 
countries, thus altering the commercial relations. This is where 
arbitration is so vital for the solution in a quick and just way 
of any differences or disputes that may arise. 

To submit such difficulties to courts, brings about problems 
of international law applicable to contracts and their execution, 
and implies delays which are well known to every one. These 
delays also tend to fan the animosity of the litigants. On the 
other hand, the speed with which commercial relations are 
consummated is opposed to the delay involved in legal trans- 
actions. 
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Speed is not the only advantage to be derived from arbitra- 
tion. The variety of transactions requires a knowledge of techni- 
cal matters in order to appreciate them, and requires vast ex- 
perience to understand them properly. Arbitration allows for 
the selection of persons particularly versed in such matters, as 
judges, and if it should be advisable that lawyers should inter- 
vene it seeks those who may possess the qualifications and prac- 
tice which may be suitable for the purpose. 

For purposes of arbitration persons who possess the best 
qualifications as to experience and knowledge of the subject mat- 
ter under dispute may be selected and it is well known that a de- 
cision by arbitration is arrived at rapidly whereas it may take 
years in the courts. Besides it is very seldom that arbitration 
leaves a bad impression or ill feeling between the litigants. 
Generally the parties continue their friendly relations after the 
decision and if there should be any rancour it disappears with 
the same celerity which effected the solution 

The Colombian Committee intends to develop the field of arbi- 
tration and to convince all interested parties of the advantages 
to be derived from it, and for this purpose it has made up a 
panel of the arbitrators, from lists compiled with great care, and 
will soon offer all the facilities at its disposal; at the same time it 
wishes to point out the advantage of using an arbitration clause 
in all contracts 

Colombia appears throughout its history as the champion 
of arbitration and of all means leading to the friendly and just 
solution of all conflicts. It was not in the background on the 
occasion of the Conference of American States which urged the 
improvement of laws governing arbitration. It was the first to 
heed the call and to approve the necessary provisions of law. 
Contracting parties in Colombia may state that all or some of 
the disputes that may arise from their contracts will be sub- 
mitted to arbitration and such a stipulation may be fully en- 
forced; the proper authorities may enforce it. The law states 
clearly the manner in which it may be enforced 

The Inter-American Commercial Arbitration Commission is 
one of the institutions in charge of developing goodwill and 
solidarity between the Americans of the entire continent; its 
activities influence and strengthen the rights and liberties of 
the people, valued so highly in America, where in every heart 
throbs the spirit of Santander and Jefferson, who taught us 
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the value of respecting human dignity and its inalienable rights; 
who taught us that democracy is the ideal form for the organi- 
zation of the states, capable of confronting with indomitable 
courage all threats and all attacks, however powerful may be the 
enemy. America as a whole will know how to defend democracy 
and liberty and justice, and will know how to emerge victorious. 


COMMISSION’S NEW HEADQUARTERS 


The Inter-American Commercial Arbitration Commission is 
removing its headquarters from 8 West 40th Street to 1230 
Sixth Avenue, Rockefeller Center, New York City. 

In the new headquarters, there will be a special Inter-Ameri- 
can Arbitration Tribunal, made necessary by the growing 
number of controversies being submitted. The increasing in- 
terest also necessitates space for headquarters, conferences 
and discussions. 

During the past three months, the Commission has had in- 
quiries and requests to intercede in disputes involving business 
men in Argentina, Brazil, Costa Rica, Cuba, Ecuador, Guate- 
mala, Mexico, Nicaragua and the United States. In a number 
of these cases the Commission has been successful in obtaining 
satisfactory adjustments; in other instances negotiations are 
now in progress. 





REVIEW OF ARBITRATION AFFAIRS 
COMMERCIAL ARBITRATION 


C. V. Whitney Becomes Association President. On November 
27, 1940, C. V. Whitney, Chairman of the Board of the Pan 
American Airways System, was elected President of the Ameri- 
can Arbitration Association, to succeed Franklin E. Parker, Jr., 
who resigned as President after occupying the office for the past 
three years. Mr. Parker remains on the Board of Directors and 
has been named Chairman of the Association’s Arbitration 
Committee. 

Mr. Whitney’s address of acceptance, outlining a six-point pro- 
gram for the maintenance of peace in American industry, is 
reproduced as the Foreword to this issue of the JOURNAL. 


The International Chamber of Commerce “Carries On.” Under 
authority of the Chamber’s Council meeting at Amsterdam in 
November, 1939, the Court of Arbitration was divided into two 
sections, the ordinary Court continuing to function at Paris, 
and a new section being established at Stockholm to conduct 
cases between German firms and neutral firms. The Court at 
Stockholm, with 13 countries represented on it, is functioning 
under the presidency of Lord Justice Algot Bagge, of the Su- 
preme Court of Sweden; Robert W. Seeley of General Motors 
Nordiska A. B., is the American representative. 

At a meeting in Stockholm on September 12, 1940, the Court 
there offered to conduct cases then pending at Paris, in view of 
the obstacles to functioning in the latter city. President Edstrom 
reports “the wish to cooperate is strong in the commercial 
circles of all countries, and in the field of international com- 
mercial arbitration the International Chamber of Commerce 
has the possibility of doing active, useful work even under the 
present circumstances. You may, therefore, call to the attention 
of your members that the Court of Arbitration is working and 
that it is always ready to take up new cases that need to be 
solved.” Mr. Edstrom also points out the special joint arrange- 
ments effective for arbitration in the United States, through 
the American Arbitration Association. 
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The Court at Stockholm has held five sessions during the year 
and has disposed of seven cases involving firms of different na- 
tionalities. The Court at Paris met last fall and transferred 
four of its pending cases to Stockholm, retaining twelve others 
for settlement at Paris. 


Arbitration and Post-War Depressions. Malcolm Muir, President 
of Newsweek and Chairman of the National Association of Manu- 
facturers’ Committee on the Study of Depressions, addressed 
the recent Convention of the Association’s members on Decem- 
ber 13, 1940, on the subject: “Can We Avoid Another Post-War 
Depression?”. Concerning the chaotic conditions caused by un- 
settled commercial disputes usually following in the wake of 
war, Mr. Muir said: 

“Commercial controversies can be a contributing factor in slowing 
up defense production, as well as hampering the return to a peacetime 
economy. We must not have again the unforeseen and unsettled con- 
troversies which caused such chaos at the end of the World War. 
Commercial arbitration under the leadership of the American Arbitra- 
tion Association has made great strides since then, and I believe that 
if properly used by industry, the danger of slowing up the transition 
period can be greatly lessened.” 


Trucking Industry Considers Arbitration of Freight Claims. 
At the national convention of the American Trucking Associa- 
tion, held in Los Angeles in November of last year, an Arbi- 
tration Committee was named by the Freight Claims Section 
to consider and report on the arbitration of disputed freight 
claims. The three members of the Committee, who will donate 
their services in the handling of any matters submitted to them, 
are: J. W. James, Houston; L. R. Cope, Seattle, and T. S. Tower, 
Richmond. The advisability of establishing an Appeals Com- 
mittee was also considered, but for the present it was voted 
that the Chairman and two Vice-Chairmen of the Freight Claims 
Section would constitute such a Committee. 


Another “Act of God” Case. Of all the differences that arise be- 
tween producers and actors under the standard form of agree- 
ment of Actors’ Equity Association, none arouses more wide- 
spread interest than those having to do with claims growing 
out of the so-called “Act of God” clause, which reads as follows: 


“It is further agreed that if the company cannot perform because of 
fire, accident, strikes, riot, act of God, the public enemy or for any 
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other cause of the same general class which could not be reasonably 
anticipated or prevented .... then the actor shall not be entitled to 
his salary for the time during which said services shall not for such 
reason or reasons be rendered 


Four times during Equity’s history this clause has been in- 
voked by producers under circumstances in which the death of 
an actor interfered with the opening or run of a play, as a result 
of which the producer sought to be relieved of obligations to the 
cast of the play involved during the period in which the actors 
did not perform as a result of the alleged “Act of God”. In every 
instance, however, in which the claim has gone to arbitration, 
the arbitrators have awarded in favor of Equity members and 
against the producer. 

The latest case involving the above clause grew out of the 
death of one of the leading members of the cast of “George Wash- 
ington Slept Here”. The New York opening of the play, already 
delayed by a knee injury sustained by the star, was further 
postponed until a substitute player could prepare himself for 
the réle of the deceased member of the cast. Equity’s Council, to 
which the producer first appealed, ruled against him, whereupon 
the producer referred the matter to the American Arbitration 
Association in accordance with the arbitration provision in the 
contract. 

Although prior decisions in similar claims do not constitute 
precedents in an arbitration proceeding and were not considered 
by the arbitrators in this case, the arbitration board again ruled 
out the “Act of God” claim and awarded the actors the salaries 
claimed by them for the period in which they did not perform. 


The Press Speaks for Arbitration. Under this title, the American 
Arbitration Association has recently issued, as one of its service 
publications, a collection of articles which have appeared in a 
number of nationally known magazines. Included in the pamphlet 
are articles reproduced from The New York Times Magazine, 
Fortune, The New Yorker, Nation’s Business and Liberty. A 
copy of the pamphlet may be obtained upon written request. 


Activities of Commercial Tribunal. While a detailed report of 
the activities of the various Tribunals of the Association was not 
available at the time the JOURNAL went to press, the records 
indicate that 339 commercial matters were submitted in 1940, 
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marking an increase of 10 per cent over the previous year. An 
interesting indication of the steadily increasing use of arbitra- 
tion clauses in written contracts is found in the fact that 78 per 
cent of the cases were submitted under such clauses. The num- 
ber of matters in which it was necessary to obtain a court order 
directing compliance with the arbitration clause decreased from 
ten in 1939 to six in 1940. 

The above record does not include the 146 labor disputes 
submitted to the Industrial Tribunal, nor the personal injury 
and property damage claims referred to the Accident Claims 
Arbitration Tribunal, which received 1377 such claims in 1940. 


New Directors. Eight new Directors have been named to fill 
vacancies on the Association’s Board, adding representatives 
from a number of new fields. They are: Georges F. Doriot, of 
the Harvard Graduate School of Business Administration; Lewis 
A. Hird, of Samuel Hird & Sons, Inc.; Walter Hoving, President 
of the Fifth Avenue Association; James F. Hughes, C. P. A.; 
Robert Lehman, of Lehman Brothers; Thomas A. Morgan, Presi- 
dent of Sperry Gyroscope Co., Inc.; Eugene F. Sitterley, Presi- 
dent of J. E. Sitterley & Sons, and Paul Felix Warburg, of 
J.S. Bache & Company. 


Change in Arbitration Headquarters. The American Arbitration 
Association has announced the removal of its headquarters, late 
in January, from 8 West 40th Street to 1230 Sixth Avenue, in 
Rockefeller Center, New York City, where it has leased the 
entire eighth floor of the U. S. Rubber Building. The new quar- 
ters will house both the Association’s staff and Tribunals 
and the administrative staff and New York Tribunal of the 
Motion Picture Arbitration System of which the Association 
is the Administrator. 


200 Firms Investigate “Sprinkler System”. Editor Paul Talbot, 
of United Business Service, in his issue of November 30, 1940, 
carried a note on the “Back Yard” page on the facilities of the 
American Arbitration Association, from which the following are 
quotations: 

“Certainly this is a time when an ‘arbitration clause’ should be 


written into almost every contract that business men sign. Of course, 
it would be nice if all commercial and industrial disputes could be 
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avoided, but I am afraid that such a happy state is a little too much to 
expect. The next best—and more practical—answer is to install a 
‘sprinkler system’ in the form of an arbitration clause. 

“Arbitration is practical—it saves time and money and avoids ill 
will. The decisions are made by men who are selected by the interested 
parties, and who are experts in their field. What is even more im- 
portant in these times, production keeps going on without interruption.” 


As a result, nearly two hundred firms, among them some of 
the largest and most important in American industry, wrote the 
Association to secure information concerning arbitration pro- 
cedure and the use of arbitration clauses in commercial and 
labor agreements. 





INDUSTRIAL ARBITRATION 


Prevention of Strikes in National Defense Industries. Voluntary 
arbitration of labor disputes is receiving encouraging support 
from the Administration, from labor leaders and other sources. 
The Administration has declared the Government’s intention to 
keep defense plants open and undamaged, although the exact 


manner of carrying out the Government’s policy has not been 
decided upon. Encouraging signs, however, are everywhere 
evident. 

One of these is the appointment of Dr. Harry A. Millis, of the 
University of Chicago and recently named Impartial Chairman 
to act in disputes between the General Motors Corporation and 
the United Automobile Workers of America, as Chairman of 
the National Labor Relations Board. With years of experience 
as a labor arbitrator behind him, Dr. Millis came out whole- 
heartedly for arbitration in a Chicago interview soon after his 
appointment. 

Another appointment, which is encouraging to the advocates of 
voluntary arbitration, is that of Edward F. McGrady, former 
Asst. Secretary of Labor, as special consultant on labor matters 
to the Secretary of War. Mr. McGrady has unusual background 
for his new duties in that he has had extensive experience in 
labor, industry and Government. He is in charge of labor rela- 
tions for the Radio Corporation of America, is a member of the 
Board of Directors of the American Arbitration Association and 
is the author of the Toledo Peace Plan for avoiding labor strife 
through the cooperation of employers and employees. 





86 Arbitration Journal 





An advocate of a centralized mediation service is William M. 
Leiserson, National Labor Relations Board member, who urges 
voluntary agreements between management and labor which 
would give 30 days’ notice of proposed strikes or lockouts. Ac- 
cording to a statement made on January 13, Mr. Leiserson is 
opposed to efforts to compel labor to remain at work or laws 
which would prohibit strikes, contending that such laws do not 
prevent stoppages and would not be necessary if machinery were 
provided to adjust grievances promptly and negotiate reasonable 
demands. 

David E. Lilienthal, Director and Vice Chairman of the Ten- 
nessee Valley Authority, urges the T.V.A. formula for avoiding 
discord in national defense industries. The Authority, says 
Mr. Lilienthal, has employed 18,000 men for seven and one-half 
years without any labor discord. One of the reasons for this 
harmony is a clause in all contracts in which labor unions agree 
not to strike so long as the extensive and well-organized ma- 
chinery for arbitration is kept in motion. 

On the legislative side is a bill introduced by Representative 
Smith of Virginia, requiring a 30-day notice to employers and 
to the Secretary of Labor of the intention of labor in defense 
industries to strike, and which would similarly forbid employers 
to conduct a lockout. In explaining his bill, Representative Smith 
added that in case of a lockout or strike, the Secretary of Labor 
would be required to offer mediation. If that is unsuccessful, 
arbitration would be proposed and if either party should reject 
it, the facts would be given to the President, who would make 
public such reports. Another is the bill of Senator Ball of 
Minnesota to create a special conciliation office in the Labor 
Department to deal with disputes in defense industries. 

According to a report in the Wall Street Journal of Decem- 
ber 3, 1940, the Conciliation Service of the Department of Labor 
may ask Congress for power to subpoena witnesses and the 
records of both companies and unions in connection with their 
mediation activities, particularly if Congress shows signs of 
favoring some sort of compulsory mediation legislation for de- 
fense industries. Advocates of this subpoena power for the Con- 
ciliation Service believe that it might achieve many of the ends 
sought through such legislation. With authority to summon wit- 
nesses and records, the conciliators could enter a troubled labor 
situation before a strike is called. 
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Opposition to compulsory arbitration has also been expressed 
by Prof. Leo Wolman, of Columbia University, in a study pub- 
lished under the auspices of the National Industrial Conference 
Board. Compulsory arbitration, in the opinion of Professor 
Wolman, would be “both unwise and unworkable because it would 
revolutionize the traditional position and rights of labor and 
would not be accepted by either the unions or their members.” 
It is Professor Wolman’s proposal to create a new Federal 
agency to adjust labor disputes in national defense indus- 
tries, with a board recruited from men of distinction not al- 
lied with any groups empowered to investigate actual or im- 
pending disputes. 

In the midst of all these developments, the New York Times 
reported, on January 12, a proposed reorganization of the entire 
labor defense set-up by Sidney Hillman, Associate Director of 
the newly-created Office for Production Management. The plan, 
as reported, will set up a functional organization extending from 
the O.P.M. down to local communities. The plan also calls for 20 
field representatives from the A.F. of L. and the C.I.0., with 
additional ones from the railway organizations, whose function 


it will be to mediate and adjust disputes that might lead to 
strikes, before they develop into actual stoppages. 


Two Agreements and One Strike. Two labor agreements have 
recently been signed by manufacturers of airplanes and affiliated 
Unions of the United Automobile Workers of America. One 
agreement was reached by the Vultee Aircraft Corporation and 
the Union after a twelve-day strike which had aroused a con- 
siderable amount of bitterness on both sides, caused a number of 
unpleasant rumors and held up the completion of defense orders 
for badly needed training planes. The other agreement, between 
the Brewster Aeronautical Corporation and the Union, speeds up 
work on $100,000,000 in orders for fighter airplanes and bombers 
and was reached after negotiations which both company and 
union executives described as highly satisfactory and fair to 
both parties. 

The agreement in the Vultee dispute was reached after 
Dr. John R. Steelman, of the U. S. Conciliation Service, had in- 
terceded in an effort to break the deadlock between the Company 
and the Union and bring about a resumption of work. Among 
its provisions is one calling for the arbitration of disputes which 
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cannot be settled by grievance machinery, by a board made up of 
two union and two company representatives and a fifth selected 
by them. If they cannot agree on the impartial member, the Con- 
ciliation Service is to submit a list of five individuals. Two chal- 
lenges each are permitted to the company and the union, and if 
all the challenges are exercised, the fifth man automatically be- 
comes the impartial member of the board. 

The Brewster contract also contains a provision for the arbi- 
tration of disputes arising during the life of the contract, and 
forbids sit-down, stay-in, slow-down or sympathy strikes. 


Labor Peace Promised Trucking Industry. Arbitration ma- 
chinery for settling disputes between truck operators and union 
employees in the New York area is in process of organization, 
according to a report in the December 30, 1940, issue of Trans- 
port Topics, and indications are that it will be ready to function 
early this year. 

The arbitration board is being established by the Highway 
Transport Association, representing over-the-road carriers; the 
Merchant Truckmen’s Bureau, representing local operators, and 
Locals 807, 282 and 816 of the International Brotherhood of 
Teamsters, in line with contract provisions which ended a strike 
last fall that, at one time, involved 10,000 local and inter-city 
drivers. 

Joseph M. Adelizzi, manager of the Highway Transport As- 
sociation, in discussing the proposed arbitration machinery, said: 
“The benefits which this machinery will bring to our industry 
are almost impossible to measure. A conservative estimate of its 
value to the employers and employees over a period of years would 
run into millions of dollars. First, there is the assurance of no 
interruptions of service due to strikes, walkouts, lockouts or other 
stoppage. This means the elimination of a condition which has 
harassed our industry for years, has caused carriers to lose reve- 
nue and employees to lose wages running into hundreds of 
thousands of dollars.” 


“No Strike” Policy Adopted by Metal and Building Trades. A 
policy banning strikes in the metal industries working on na- 
tional defense orders was adopted in Washington on January 5 
by thirteen international unions in the metal trades affiliated with 
the A.F. of L., which are said to cover approximately 900,000 
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workers. The policy is contingent upon an agreement by em- 
ployers to arbitrate all disputes. Among the policies adopted by 
the metal groups as part of their program to prevent strikes 
are the following: 

“Where their efforts fail to bring about adjustment of questions 
which may arise, the service of the division of conciliation of the 
Department of Labor must be speedily secured. Should this concilia- 
tion not establish prompt results then arbitration must be applied. 

“The rules to govern voluntary arbitration and the selecting of the 
arbitration personnel must be the joint responsibility of management 
and employees’ representatives. 

“These are the methods of democracy applied to a national emergency. 


The foregoing policy partly parallels the machinery created 
under the Railway Labor Act, as amended in 1934, for the ad- 
justment of disputes in the railway industry. 

While the policy formulated by the metal trades unionists was 
designed to have arbitration invoked as the final step in cases 
where labor and management were unable to agree on wages, 
rules and working conditions, the program was also counted 
upon to adjust amicably disputes that may arise after agreements 
are made. 

Agreements once made, it was said, “must contain provision 
for voluntary arbitration and that there shall be no stoppage of 
work. The making of such agreements is the guarantee that there 
will be neither strikes nor lockouts.” 

A similar policy was announced on January 7 by leaders of 
nineteen national unions affiliated with the Building Trades 
Department of the A.F. of L., representing a combined member- 
ship of 1,500,000. John Coyne, President of the Department, said 
that the unions pledged themselves to accept mediation of the 
Department of Labor, if direct agreements with employers failed, 
and to proceed to arbitration if Federal mediation efforts proved 
unavailing. 

In announcing the action of his group, Mr. Coyne voiced the 
hope that he would be in a position to make public in a few days 
a national agreement between the Building Trades Department 
and the Associated General Contractors of America. Many in- 
dividual agreements between unions in the building trades and 
members of the Associated General Contractors are already in 
effect and in every case contain a provision barring strikes and 
lockouts and include agreements to arbitrate. 
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Telephone Workers in Arbitration Agreement. On October 21, 
1940, the American Telephone & Telegraph Company and the 
Federation of Long Lines Telephone Workers signed a collective 
bargaining agreement covering 10,000 employees in eleven cities, 
4,000 of whom are in New York. Financial adjustment of wage 
schedules was deferred under the agreement, pending comple- 
tion of a study of the Company’s records by the United States 
Department of Labor, marking a novel feature in collective 
bargaining. 

The agreement provides for the arbitration of grievances 
under the auspices of the American Arbitration Association for 
the period of one year during which the contract is to be in effect. 


An Employer Tries Two Methods of Ending a Dispute. A steel 
company, working at top speed on war orders, was forced to 
close its plant late in 1940 when a strike was called as a result 
of a number of unsettled grievances on the part of its workers. 
4,000 men affected by the strike were restored to work only after 
mediation had produced an agreement to negotiate differences, 
with an assurance that the workers’ complaints would be settled 
within five days. 

Two years previously the same company found itself unable 
to reach an agreement with its workers on the question of 
claimed increases in wages and demands for modification of cer- 
tain working conditions. There was no strike at that time, how- 
ever, as the labor agreement between management and the union 
contained a provision to the effect that if the parties were not 
able to reach a mutually satisfactory agreement, the matters in 
dispute would be referred to arbitration under the rules of the 
Voluntary Industrial Arbitration Tribunal. There was no stop- 
page of work while the arbitration proceeding was in progress, 
and the arbitrator’s award was put into effect immediately. How- 
ever, when the contract came up for renewal the arbitration 
provision was omitted and a strike resulted the next time seri- 
ous differences arose. 


Freedom from Strikes Assured N. Y. Painting Industry. New 
York’s painting industry, in which disputes and strikes have so 
often in the past disrupted fall moving schedules and held up the 
completion of buildings, has been assured of three years of peace 
by the signing of an agreement containing a no-strike clause and 
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a provision for arbitration, by the Brotherhood of Painters, 
Decorators and Paperhangers, Council 9, A.F. of L., and the as- 
sociation of Master Painters and Decorators of Greater New 
York. Louis S. Posner, attorney and former State Mortgage 
Commissioner, has been named by Mayor LaGuardia as impartial 
chairman for the industry, to serve during the term of the 
agreement. 


Arbitration Meets Requirement for a Speedy Hearing. The Vol- 
untary Industrial Arbitration Tribunal had occasion last month 
to demonstrate its ability to function speedily in an emergency 
situation. 

A telephone call was received by the Tribunal at noon on a 
Wednesday from the offices of the New York State Board of 
Mediation, making an appointment for a member of the staff 
to meet the parties to a dispute who desired to arbitrate their 
differences and sought a prompt hearing. Shortly after noon the 
representatives of the parties met in the Association’s offices and 
outlined their controversy, which concerned the discharge of 
the superintendent of a Bronx apartment house for alleged in- 
efficiency and carelessness and a counterclaim on the part of 
the employee that he had been unfairly discharged as a result 
of his union activities. As the employee had been served with a 
dispossess notice calling upon him to vacate the apartment he 
occupied in the building involved by noon on Friday, it was 
sought to have a prior arbitration proceeding to determine the 
justification of his discharge. 

Within an hour after their arrival at the Arbitration head- 
quarters, the parties had signed the necessary arbitration agree- 
ment, had approved a suggested list of arbitrators from the 
Tribunal’s Panel, one of whom had agreed to serve on short 
notice, and a hearing had been scheduled for the following Friday 
morning. The procedure in this case illustrates arbitration’s 
ability to meet emergency situations with the cooperation of the 
parties concerned. 


A Satisfied Loser. The awards of arbitrators handed down in the 
Voluntary Industrial Arbitration Tribunal of the American 
Arbitration Association, so far as the records of the Association 
reveal, have been accepted and complied with by both parties 
to the proceeding in every instance. In this connection, the fol- 
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lowing letter received from an employer who had been a party 
to a number of arbitration proceedings is interesting: 

“We should like to express our appreciation of the manner in which 
the above entitled matter was handled by you. While we have not 
fared so well in the past, we have the firm conviction that so long as 
our disputes are submitted to your Tribunal for arbitration, we shall 
be accorded a fair and impartial hearing. 

We should also like to have you express, if you will, to the arbitra- 
tor in the matter, our sincere appreciation for the eminently fair ap- 
proach he took to the problem.” 


New Chairman of N. Y. State Board of Mediation. The resigna- 
tion of William H. Davis, Chairman of the State Board of Media- 
tion, was announced by Governor Lehman on December 13. 
At the same time, the appointment of Arthur S. Meyer, a mem- 
ber of the Board and impartial chairman of labor relations in 
the New York City Milk Industry to succeed Mr. Davis in the 
chairmanship was announced by Governor Lehman. 

Before his appointment to the State Mediation Board, 
Mr. Meyer served as one of three members of the City Industrial 
Relations Board set up by Mayor La Guardia, in which position 
he was instrumental in averting or settling a large number of 
strikes in various fields of public service and public utilities. 

Prof. Paul R. Hays, of the Columbia University Law School, 
has been appointed to fill the existing vacancy on the Mediation 
Board. 


Sixth Annual Report of the National Mediation Board. The fiscal 
year ended June 30, 1940, marks the sixth year of the National 
Mediation Board, created in 1934 by amendments to the original 
Railway Labor Act of 1926 to end the menace of strikes and 
threatened strikes to our railroads. In 1936 the Act was ex- 
tended to cover the commercial air lines. The Sixth Annual 
Report, recently issued, warrants full confidence that the rail- 
roads and air lines, in making their contributions to the national 
defense, will not be hampered by labor controversies. 

The fiscal year covered by this report saw disposition of the 
largest number of cases in the history of the National Mediation 
Board. Sixteen per cent more cases were docketed and 8 per 
cent more were settled than in any previous year. Moreover, 
the past year was the most successful in the Board’s existence, 
for in spite of the increase in the number of cases handled, 
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none of the disputes became sufficiently serious to warrant the 
issuance of an Executive order and the appointment of an 
emergency board in accordance with Section 10 of the Act. The 
report also shows a progressive increase in the number of cases 
settled by mediation during the 6 years of the Board’s operation. 

During the past year there has been a continued increase in 
the number of labor agreements covering both rail and com- 
mercial airline carrier employees. A total of 88 new agreements 
was filed with the Board in the course of the year, bring- 
ing the total of agreements on file with the Board to 4,149 
as of June 30, 1940. 

When the Board finds it impossible to bring about a settle- 
ment of a case by mediation, it endeavors, as required by the 
Railway Labor Act (sec. 5, First), “to induce the parties to 
‘submit their controversy to arbitration,” with, of course, no 
compulsion on either party to arbitrate. During the fiscal year 
1940, arbitration was offered in 21 cases where mediation had 
not resulted in a settlement of the disputes. In 8 cases, arbitra- 
tion was accepted by both parties. In 6 of these cases, however, 
it was not resorted to because the questions in dispute eventually 
were disposed of in conference. Of the remaining 13 cases, both 
parties declined arbitration in 5 instances. In 7 cases, only 
the carriers declined arbitration while the employee organiza- 
tions were agreeable to arbitration. In 1 case the carrier de- 
clined to act on the arbitration offer on technical grounds. 

In two of the matters arbitrated during the year, Louis K. 
Comstock, of New York City, a member of the Board of Direc- 
tors of the American Arbitration Association, was named as the 
impartial arbitrator. 


Arbitration Agreements in the Shipbuilding Industry. The 
Monthly Labor Review of the United States Department of Labor 
for September, 1940, contains an analysis of union agreements 
in the shipbuilding industry in which the provisions of twenty- 
eight agreements between shipbuilders and unions affiliated 
with the A.F. of L. and the C.I.0. are summarized. According 
to the analysis, only nine of the twenty-eight agreements provide 
complete machinery for the adjustment of disputes, including 
impartial arbitration. 

Actual arbitration of disputes, the report states, is provided in 
only four A.F. of L. and five C.I.0. agreements and one of these 
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establishes a permanent impartial chairman for the duration of 
the agreement. The C.I.0. agreements (including Pusey & Jones, 
Maryland Drydock, Federal, and New York Shipbuilding) specify 
that unsettled grievances must go to arbitration within 3 to 
10 days, if negotiations with the highest company official have 
failed to produce an adjustment. 

Five of the agreements which provide for arbitration (Con- 
solidated, Pusey & Jones, Federal, New York Shipbuilding, and 
one other) prohibit all strikes and lockouts during the life of the 
agreement, while two merely prohibit strikes and lockouts pend- 
ing arbitration. The American Shipbuilding agreement pro- 
hibits strikes and lockouts as long as the agreement is not vio- 
lated and provides that only members of the union who are com- 
pany employees shall be allowed to vote in the union meetings on 
such questions as strikes against the company. The Maryland 
Drydock agreement prohibits strikes and lockouts, during the 
life of the agreement, over grievances subject to arbitration and 
disputes in which the company is not involved. 


Compulsory Arbitration in Great Britain. With a view to pre- 
venting work from being stopped by trade disputes during the 


war, the British Minister of Labor and National Service, after 
consultation with the National Joint Advisory Council, a body 
representing the central organizations of workers and employers, 
issued an Order on July 18, 1940, setting up a National Arbitra- 
tion Tribunal consisting of five members, three being permanent 
members appointed by the Minister of Labor, one of whom is 
chairman, while the two other members are chosen to represent 
workers and employers. These two members will be selected 
for each case by the Minister from two panels of representatives 
constituted by the Minister after consultation with the Trades 
Union Congress and the British Employers’ Confederation 
respectively. 





MOTION PICTURE ARBITRATION SYSTEM 


The Task of Organization. The signing of the Consent Decree 
in the motion picture industry by Federal Judge Henry W. God- 
dard on November 20, 1940, in which the American Arbitration 
Association was named Administrator of the Motion Picture 
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Arbitration System,* provided the signal for the start of the 
most extensive and intensive task of organizing arbitration ma- 
chinery the Association has yet undertaken. 

Briefly, the task that lay ahead was to set up central adminis- 
trative machinery; lease suitable office space and establish, equip 
and man thirty-one Tribunals in as many cities from Boston 
to Seattle; install filing, bookkeeping and auditing systems; pre- 
pare arbitration forms for Tribunal use; establish thirty-one 
Special Panels of Arbitrators; prepare manuals and courses of 
training for the men appointed to act as Clerks of the Tribunals, 
and perform innumerable other tasks in connection with setting 
up the Arbitration System and have it ready to operate on 
February 1, 1941. 

The way in which the Association proposes to administer this 
great Arbitration System, under the terms of the Consent De- 
cree, is described on page 42 of this issue by Paul Felix Warburg, 
Chairman of the Administrative Committee. 


Administrative Committee. The first step in the organization of 
the Arbitration System was the appointment of an Administra- 
tive Committee by the Executive Committee of the Association. 
In addition to Mr. Warburg, its Chairman, the Committee 
comprises: Hermann Irion and Evan E. Young, Vice Chair- 
men; Frances Kellor, Executive Member; Sylvan Gotshal, Ad- 
visory Member on Legal Matters; S. D. Leidesdorf, Advisory 
Member on Financial Regulations; Wesley A. Sturges, Advisory 
Member on Arbitration Law and Education, and F. W. Pershing, 
who was named to fill the vacancy when ill health forced the 
resignation of P. M. Haight. C. V. Whitney, President of the 
Association, and Lucius R. Eastman, Chairman of the Board, 
are ex-officio members of the Committee. 

J. Noble Braden, Executive Secretary of the Association, was 


named Executive Director of the Motion Picture Arbitration 
Tribunals. 


Appeal Board. The members of the Appeal Board, whose func- 
tion it will be to hear appeals from the awards of arbitrators, 
are to be named by Judge Goddard, to serve for a three-year 
period. Hon. Van Vechten Veeder, former Federal judge and a 


*See 4 Ars. JOURNAL 128 (October, 1940). 
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prominent admiralty lawyer, has been named as Chairman. 
The other members of the Appeal Board had not been desig- 
nated at the time the JOURNAL went to press. 


Budget Committee. Administering the budget for the Arbitra- 
tion System, which has been set by the Decree at $490,000. for 
the first year and $465,000. annually thereafter, will be a Com- 
mittee of three members, consisting of the Chairman of the 
Appeal Board and one member designated by the Administrator 
and one by the Motion Picture Distributors. Joseph H. Hazen has 
been designated by the Distributors as the industry’s representa- 
tive on the Committee and Paul F. Warburg has been named by 
the Administrator and elected Chairman. 


Distribution of Arbitration Tribunals. Tribunals will be located 
in each of the Motion Picture Exchange Districts, with that in 
Greater New York serving also for New Jersey. There will 
be three classes of Tribunals, designated as Class A, Class B and 
Class C, and established in accordance with the volume of busi- 
ness carried on in the District and the anticipated number of arbi- 
tration proceedings that will be required. Class A Tribunals, 
in addition to New York, will be the following: Atlanta, Boston, 
Chicago, Cincinnati, Cleveland, Dallas, Detroit, Los Angeles, 
Minneapolis, Philadelphia, Pittsburgh, San Francisco and Wash- 
ington, D. C. Class B Tribunals will be: Albany, Buffalo, Char- 
lotte, Kansas City, Milwaukee, St. Louis and Seattle. Class C 
Tribunals will be: Denver, Des Moines, Indianapolis, Memphis, 
New Haven, New Orleans, Oklahoma City, Omaha, Portland 
and Salt Lake City. 


Groundwork Laid. At the end of the second week in January, the 
major part of the task of organization had been accomplished 
and the Arbitration System was scheduled to be ready for opera- 
tion on February 1, 1941. There follows a brief summary of the 
work accomplished up to that time: The Executive Director had 
visited and held organization meetings in 29 cities since No- 


vember 30, 1940..... All clerks had been appointed. ....- 
A model layout had been prepared as a standard for Tribunal 
headquarters. .... 30 leases of Tribunal space were signed. ...- 


Quarters for the administrative staff and New York Tribunal had 
been leased at 1230 Sixth Avenue, in Rockefeller Center. ... - 
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Official maps showing locations of Tribunals had been prepared 
and distributed. .... 28 forms for use in Tribunal proceedings 
were prepared and in the printer’s hands. .... Manuals of in- 
struction for Clerks and Arbitrators were in the course of 
preparation. .... Furnishings for all of the Tribunal head- 
quarters had been ordered. .... A questionnaire to be answered 
by each arbitrator nominated and approved had been distributed. 
....A training course for Tribunal Clerks, in two parts, had 
been organized and scheduled for January 22-24 and January 


ae 64 Bookkeeping and auditing systems had been in- 
stalled, a Comptroller appointed and financial] instructions is- 
ae Weekly meetings of the Administrative Committee 


had been held, and the budget for the first six months of opera- 
tion had been approved by the Budget Committee. 


Government Establishes Unit to Handle Consent Decree Matters.* 
The Department of Justice announced on January 16, 1941, the 
establishment of a special Unit to handle matters arising in con- 
nection with the operation of the Motion Picture Consent Decree 
entered by Judge Goddard in the Federal Court at New York 
City on November 20, 1940. The Motion Picture Decree Unit will 
also handle matters relating to the operation of the motion picture 
Consent Decree respectively entered in the Federal Courts at 
Chicago on December 10, 1940, and Los Angeles on November 
27, 1940, which have widened the scope of complaints cognizable 
under the New York Decree in the Chicago and Los Angeles ex- 
change territories. Mr. Robert L. Wright, of the staff of the 
Anti-Trust Division, will supervise the work of the Unit, which 
will embrace the following activities: 


I. Enforcement of the Decree. As enforcement of the Decree, 
in the first instance, rests largely in the hands of independent 
exhibitors, the Unit will be available to such exhibitors for ad- 
vice with respect to the remedies available to them under the 
Decree. It cannot, of course, undertake to initiate or prosecute 
an arbitration proceeding; but after a final arbitration award is 
made, the Unit will undertake to see that compliance occurs. 
Where an appeal is taken from an award which involves an im- 
portant question of construction of the Decree, counsel in the 


* A statement issued by the Department of Justice on January 16, 1941. 
7 
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Unit may ask the Appeal Board for leave to participate in the 
appeal as a friend of the Court. 

The Unit will also undertake to ascertain the competitive 
effect of each theatre acquisition reported by the consenting 
defendants, pursuant to Section XI of the Decree, and recom- 
mend such action with respect thereto as may be warranted 
under the Decree and the Sherman Act. Since the entry of the 
Decree, certain acquisitions of competing independent theatres 
have been completed or contemplated which are apparently in- 
tended to eliminate the possibility of the independent theatres’ 
securing relief that the Decree was intended to provide. While 
action under Section XI (5) of the Decree is limited to acquisi- 
tions which are a part of a general program of expansion, the 
Department is free to proceed under the Act itself to enjoin 
or divest acquisitions which are attempted or made with the 
purpose and effect of suppressing or eliminating competition, 
whether made by the consenting defendants or others. 


II. Receiving Complaints Not Cognizable Under the Decree. 
The Department recognizes that certain types of exhibitor com- 
plaints against the consenting defendants which are not subject 
to arbitration under the Decree may, nevertheless, involve a vio- 
lation of the Sherman Act. The Decree Unit will undertake to 
investigate such complaints and recommend such appropriate ac- 
tion as is not inconsistent with the Decree. It will also receive 
and investigate complaints which involve Sherman Act violations 
by distributors and exhibitors who are not parties to the Decree 
and recommend appropriate action with respect thereto. The 
Department will continue its practice of referring meritorious 
complaints which do not involve sufficient public interest to war- 
rant litigation by the United States to the parties complained 
against for voluntary adjustment. No exhibitor’s complaint will 
be referred or disclosed to any distributor or other person com- 
plained against, except in the course of legal proceedings, with- 
out the express authorization of the complaining exhibitor. 
Where a voluntary adjustment of the complaint is made, the 
Decree Unit should be promptly notified of the nature and ex- 
tent of the adjustment. 


Ill. Mechanics of Complaint Handling. The Department re- 
quests that all complaints be forwarded direct to the Antitrust 
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Division as they arise. It has no objection to the simultaneous 
clearing of exhibitor complaints through any exhibitor organi- 
zation, but it prefers to make its own prompt and independent 
investigation of each complaint as it arises, instead of attempting 
to investigate them at a later date in large groups. Whenever 
the complaint involves a dispute with one or more distributors, 
the Department prefers to refer the matter to the distributors 
involved, in order to receive their version of the facts and 
eliminate disputes over the facts of any situation as promptly 
as possible. 

In forwarding a complaint, an exhibitor should bear in mind 
that in most instances his complaint cannot be intelligently 
handled unless a complete picture of his theatre situation is pre- 
sented with it; that is to say, a description of the seating ca- 
pacity, age, condition and operating policy, including admission 
prices, run and clearance of his theatre and the theatres com- 
peting against it, together with a description of the manner in 
which major product has been divided among them during the 
current and immediately preceding seasons. If exhibitors will 
supply this information in their first letters, considerable addi- 
tional correspondence may be avoided. 


IV. Observation of the Effect of the Decree on the Motion 
Picture Industry. The Unit will attempt to observe and evaluate 
the effect of the Decree on the industry as a whole by a study of 
the following factors, among others: (1) The extent to which 
arbitration under the Decree succeeds in fairly adjusting the 
specific exhibitor complaints of which the Department has 
knowledge. (2) The general effect of the Decree, and particularly 
the new method of selling, on competition between independent 
theatres, unaffiliated circuits and affiliated circuits. (3) The 
effect of the Decree, and particularly the new method of selling, 
on competition in producing and distributing films. 

The principal data upon which the Unit will rely in making 
such studies must necessarily come from the following sources: 
(1) Information in the Department’s own files supplied by com- 
plaining exhibitors, the consenting defendants and other mem- 
bers of the industry. (2) The records of the consenting de- 
fendants which are accessible to it under the terms of the Con- 
sent Decree. (3) The records of the arbitration proceedings and 





100 Arbitration Journal 





their disposition under the Decree, kept by the American Arbi- 
tration Association and the Appeals Board. 

At the end of the three-year trial period, the Unit will attempt 
to answer the following questions and make specific recom- 
mendations based upon the answers to these questions: (1) Has 
the trial of the Consent Decree demonstrated that the compe- 
tition required by the Sherman Act can be achieved in the 
motion picture industry without securing the divorcement of pro- 
duction and distribution from exhibition? (2) If it has [not], 
must the Decree be modified in other respects in order to achieve 
such competition in the industry? (3) If it must be so modified, 
what are the specific modifications which will achieve that end? 


V. Necessity for Exhibitor Cooperation. The above outline of 
the proposed activities of the Decree Unit is necessarily tenta- 
tive and subject to modification in the light of experience. Sug- 
gestions for any modifications of this policy which will in- 
crease the effectiveness of the Decree and the work of the 
Unit are invited [by the Department] and will receive careful 
consideration. 

All exhibitors and their organizations must know that without 
their wholehearted support, neither the Decree nor the Decree 
Unit can function properly. While the Department is heartily 
in favor of the settlement of individual differences without re- 
sort to arbitration by voluntary agreement between the parties 
involved, wherever the agreement is a fair one, it should be borne 
in mind that the Decree was intended to relieve small exhibitors 
from the pressure which large circuits and distributors have 
been able to exert in the past with respect to the terms of such 
informal settlements. Unless free use of the arbitration ma- 
chinery established by the Decree is made by all exhibitors, this 
purpose will not have been fulfilled. 

It has been suggested that small exhibitors who insist on filing 
arbitration complaints rather than accepting settlements negoti- 
ated without resort to the Decree machinery, may be subjected to 
reprisals in connection with future negotiations with the consent- 
ing defendants. The Department believes that these fears are 
unfounded, but is prepared to prosecute for contempt any per- 
son who attempts to prevent an exhibitor from exercising any 
of his rights under the Decree, by economic coercion or otherwise. 
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The suggestion has also been made that exhibitors fear that 
complaints which are made to the Department and referred to 
distributors will bring reprisals from them. The Department 
believes that these fears are not well founded, but is also pre- 
pared to take whatever steps are necessary to punish such con- 
duct. It can obviously do nothing about the cases of those ex- 
hibitors who may let such fears prevent them from making 
complaints to it. 

The questions which will be up for decision on November 20, 
1948, must inevitably be largely determined by the data col- 
lected by the Department during the preceding three-year 
period. Unless exhibitors make full use of the arbitration pro- 
cedure set up by the Decree and supply full information with 
respect to the effect of the Decree on their business to the 
Decree Unit, that data will be woefully incomplete. Without 
such exhibitor cooperation on a substantial scale, these questions 
are certain to be erroneously decided, to the detriment of ex- 
hibitors and the industry as a whole. 





ARBITRATION LAW 


Law Committee Reorganized. As a result of the many new legal 
questions arising out of the expanding activities of the American 
Arbitration Association in promoting the use of arbitration in 
national defense contracts, and also in relation to the Consent 
Decree in the motion picture industry, the Association’s Law 
Committee has been reorganized and merged with the Law 
Review Committee of the ARBITRATION JOURNAL, and now be- 
comes the Arbitration Law Committee of the Association. The 
following members now comprise the Committee: 

Wesley A. Sturges (Chairman), John R. Abersold, Arthur A. 
Ballantine, Edwin M. Borchard, Robert R. Bruce, Julius Henry 
Cohen, Eli Whitney Debevoise, Walter J. Derenberg (Secretary), 
William J. Donovan, Phanor J. Eder, Osmond K. Fraenkel, Ed- 
ward M. Fuller, Lloyd K. Garrison, David E. Grant, Herman A. 
Gray, Moses H. Grossman, Walton Hamilton, Nathan Isaacs, 
Arthur K. Kuhn, Milton P. Kupfer, Meyer Kurz, S. Whitney 
Landon, William J. Mack, Edward C. Maguire, Joseph Mayper, 
H. H. Nordlinger, Samuel Null, Arthur Nussbaum, Philip G. 
Phillips, Lionel S. Popkin, William L. Ransom, William G. 
Rice, Jr., Frank H. Sommer, Roscoe Steffen, George J. Thomp- 
son, John K. Watson, John H. Wigmore, Quincy Wright and 
Burton A. Zorn. 

Sub-committees named for the purposes of making studies of 
various phases of arbitration and its possible application include 
the following: 

Sub-Committee for the Study of Legal Questions Arising Un- 
der the Motion Picture Consent Decree: Osmond K. Fraenkel 
(Chairman), Robert R. Bruce, Joseph Mayper, Lionel S. Popkin 
and John K. Watson. 

Sub-Committee for the Study of Possible Use of the Consent 
Decree Method in Other Trades and Industries: S. Whitney 
Landon (Chairman), John R. Abersold, Eli Whitney Debevoise, 
Nathan Isaacs, Edward C. Maguire and Samuel Null. 

Sub-Committee for Study of Inclusion of Arbitration Clauses 
Concerning Commercial and Industrial Controversies in Con- 
tracts between Parties to Government Contracts: Burton A. 
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Zorn (Chairman), Herman A. Gray, S. Whitney Landon, Samuel 
Null and William L. Ransom. 

Sub-Committee for Enabling Federal Legislation and Amend- 
ment to the Federal Arbitration Law: Meyer Kurz (Chairman), 
Edward M. Fuller, Joseph Mayper and Roscoe Steffen. 


Recent Law Articles. Articles concerning various phases of arbi- 
tration law or questions of interest to lawyers and students of 
arbitration have appeared in a number of recent Law Journals, 
the most notable of which are the following: The Use of Arbi- 
tration in the Argentine Republic, by Henry Paine Crawford 
(20 BOSTON UNIVERSITY LAW REVIEW 658—November, 1940) ; 
Antitrust—The Reach After New Weapons, by Walton Hamil- 
ton and Irene Till (26 WASHINGTON UNIVERSITY LAW QUAR- 
TERLY 1—December, 1940) ; Reappraisal of the Michigan Arbi- 
tration Statute, by Wesley A. Sturges (19 MICHIGAN STATE BAR 
JOURNAL 626—December, 1940); Arbitration and Government 
Contracts (50 YALE LAW JOURNAL 458—January, 1941). 





REVIEW OF COURT DECISIONS 


WALTER J. DERENBERG 


NEW YORK SUPREME COURT—APPELLATE DIVISION 


Enforcement of “Non-Statutory Arbitration” by Statutory Methods. Appeal 
from an order granting a motion to confirm an award. The parties hereto, 
husband and wife, entered into an arbitration agreement to determine the 
amount necessary for the support of the wife and daughter. In the corres- 
pondence which preceded the execution of the formal submission, the parties 
agreed to a “non-statutory arbitration.” The proceeding was also so desig- 
nated in the submission and in the award. After the award was rendered 
the respondent husband on motion to confirm the award first raised the point 
that since this was a “non-statutory” arbitration no judgment could be 
entered thereon. Held, order confirming the award affirmed. 


“There is nothing to show the meaning which the parties intended to 
give to this term except a definition suggested in two letters of peti- 
tioner’s counsel, which would indicate that it was the understanding on 
both sides that a “non-statutory arbitration” gave some greater leeway 
to an arbitrator in the acceptance of evidence and testimony than is 
possessed by an arbitrator in an ordinary statutory arbitration. With- 
out passing on the correctness of this view, the fact remains that such 
was the opinion of counsel. It is clear that that was the only meaning 
intended by the peculiar term used to describe this arbitration. 
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“The right to enter a judgment in an arbitration proceeding follows as 
a matter of course on compliance with the provisions of the Civil Prac- 
tice Act, §$ 1448-1469. That the statute was fully complied with in the 
proceeding is conceded. The mere use of the words “non-statutory” is 
therefore not sufficient to deprive petitioner of this right in the absence 
of an estoppel or some clear indication of an agreement that no judg- 
ment was to be entered upon the award. We find no evidence of any such 
agreement in this record. In fact, as above indicated, the meaning of 
the phrase was defined in advance. It could not have been intended that 
this long and expensive proceeding was to be but the beginning of 
further litigation between the parties and that the arbitration should 
not finally determine the question submitted. No mere ambiguous label 
can defeat petitioner’s right to enter her judgment. We, therefore, hold 
that since all the conditions precedent to the right to enter a judgment 
have been performed, that right may be exercised.” 1 


Matter of Stern, 23 N. Y. S. (2d) 529 (1st Dept., Nov. 22, 1940). 


Disqualification of Arbitrator. Appeal from an order confirming an award 
and denying motion to vacate. It was alleged at Special Term that the award 
should be vacated because one of the arbitrators had passed judgment upon 
his own claim, and that the failure of the party moving for the setting aside 
of the award to make timely objection to the arbitrator does not preclude his 
right to raise this point after the award was rendered. Held (Per Curiam), 
motion to confirm award denied and motion to vacate the award granted. 


“While we believe that the conduct of the appellant in connection with 
the arbitration proceeding is reprehensible, still, since one of the arbi- 
trators concededly passed judgment upon his own claim, the entire 
award and the order and judgment entered thereon will be vacated and 
set aside. We are inclined to the view that the court at Special Term 
was correct in stating, in substance, that the appellant refrained from 
making a timely objection to the arbitrator whose conduct he now con- 
demns, apparently upon the theory that he expected a favorable result. 
However, it is almost axiomatic that an arbitrator is not permitted to 
consider and vote upon a matter in which he has a personal interest. 
Under the circumstances new arbitrators will be appointed.” 


Miller v. Weiner, 23 N. Y. S. (2d) 120 (1st Dept., Nov. 1, 1940). 


Disqualification of Arbitrator. Appeal from an order granting a motion to 
confirm an award and denying a cross motion to vacate the award. It had 
been alleged at Special Term that the failure of an arbitrator, designated by 
one of two corporations agreeing to arbitrate, to reveal to the other corpora- 
tion that the firm of which he was a president had been awarded a large 
sum by a board of arbitrators that included the president of the first of these 





1In the further course of its opinion, the court set aside that part of the 
award which had fixed a reasonable allowance for the support of respondent’s 
daughter, on the ground that the daughter was still a minor and had not 
been made a party to the arbitration. 
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two corporations, shortly before the present arbitration, required the setting 
aside of the award. Held, order confirming the award reversed and motion to 
vacate granted. 


“We think that G., the arbitrator designated by petitioner-respondent, 
should have revealed to appellant that fourteen months before the 
arbitration herein the firm of which he is now and was then president, 
in another arbitration proceeding, had received an award of over $31,000 
from a board of arbitrators of which the president of the petitioner- 
respondent was one. The failure to disclose this fact requires that this 
award be set aside. See Knickerbocker Textile Corporation v. Sheila- 
Lynn, Ine., 172 Misc. 1015, 16 N. Y. S. 2d 435, affirmed 259 App. Div. 
992, 20 N. Y. S. 2d 985. The parties must proceed to a new arbitration 
pursuant to the terms of their written agreement.” 


Shirley Silk Co., Inc. v. American Silk Mills, Inc., 23 N. Y. S. (2d), 254 
(1st Dept., Nov. 22, 1940). 


NEW YORK SUPREME COURT—SPECIAL TERM 


Proceeding Before Adjudicators of Coffee Exchange Is Not Statutory Arbitra- 
tion. Motion to stay proceedings of adjudicators of the New York Coffee 
Exchange. The petitioners are members of the New York Coffee Exchange. 
The respondent, through membership of its Vice-President, is entitled to 
certain privileges of the Exchange. Both parties signed an agreement to 
abide by the by-laws and rules of the Exchange. Respondent instituted pro- 
cedings of adjudicators, under Sectiun 45 of the by-laws of the Exchange, 
concerning a molasses transaction. Held, motion for stay of proceedings 
before the adjudicators denied. 


“Proceedings of adjudicators under section 45 of the by-laws of the 
Exchange do not constitute an arbitration under article 84 of the Civil 
Practice Act. Under the charter of the Exchange, arbitrations may be 
provided for on voluntary submission. There must be a written sub- 
mission agreed to by the parties. No such submission is here involved. 
The procedure under section 45 of the by-laws of the Exchange is not 
voluntary, but may be invoked by any member for adjustment of a 
controversy arising with another member, if so invoked within ten days 
of the ascertainment of such controversy. The by-laws provide for the 
appointment of adjudicators. They proceed to hear the parties and their 
arguments and make their determination. There is no provision for 
the entry of judgment to carry out their decision. 

“The determination of the adjudicators can only be enforced by the 
Exchange under the charter provisions for the government of members 
and the by-laws dealing with the conduct of members. Refusal to abide 
by the decision of adjudicators may result in disciplinary proceedings 
only.” 


Matter of Schwabach, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., Nov. 29, 
1940, p. 1776, Wasservogel, J. 
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Arbitration Clause in Invoice Binding—Relevancy of General Custom and 
Usage of Trade. Motion to compel arbitration. Respondent alleged, inter alia, 
that even though the invoice sent by the seller contained an arbitration pro- 
vision and whether or not there was a general custom in the textile trade to 
arbitrate disputes, there was never a binding arbitration agreement in the 
original contract between the parties which preceded the invoice. Held, 
motion granted. 


“The invoices included all the terms of the completed contracts. They 
completely evidenced the agreements which were fully consummated 
by the parties, except for compliance with the provision concerning 
arbitration. 

“The courts have frequently held that a party by receiving and retain- 
ing, without objection, under certain circumstances, a written contract 
signed by the other party, may be held bound by the terms of such 
writing, though he himself has not signed. The courts have likewise 
held that a printed signature is sufficient, and that where the printed 
firm name of a seller appears, this constitutes the signature of that 
party. 

“It is urged by the respondent that the addition of the clause con- 
cerning the arbitration of all controversies, as a part of the agreement 
between the parties, could not be made part of the contract even by 
custom or usage. 

“Sufficient evidence was adduced to convince the court that the custom 
and usage of the textile trade does provide for arbitration of con- 
troversies arising from the sale of textile fabrics. 

“This court is of the opinion that the course of dealing between the 
parties in the case at bar, and the custom of the trade, in addition to 
the convincing testimony of the petitioner of the existence of an express 
agreement for arbitration, by reason of the contents of the invoices, 
establish clearly that the petitioner is entitled to compel arbitration.” 


Matter of Tanenbaum Textile Co., Inc. (Schlanger), Sup. Ct., Spec. Term, 
Pt. V, N. Y. L. J., December 19, 1940, p. 2116, O’Brien, J. 


Industrial Arbitration. Motion to confirm an award. Respondent had a con- 
tract with the petitioner Union covering the period from June 1, 1939, to 
May 1, 1944, with regard to wages and hours of service. Paragraph 9 of 
that contract provided that the provisions as to hours and wages of the con- 
tract might be revised not less than 60 days prior to the expiration of each 
one year period and that the New York State Mediation Board should deter- 
mine such matters. On June 14, 1940, petitioner’s attorney wrote respondent 
that a revision of the wage and hour provisions of the contract was desired 
and a conference was arranged for July 24, 1940, at the office of the Board 
of Mediation. At that conference respondent’s representative and the peti- 
tioner Union agreed in writing to submit the controversy to F., who was the 
Executive Secretary of the Mediation Board. F., then, after refusing an ad- 
journment, proceeded to “arbitrate” the issue and awarded a wage increase 
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of $10.00 per month to each of respondent’s employees. Held, decision on 
motion reserved. 


“The contract expressly provided how it might be altered and the 
sixty days’ notice prior to June 1, 1940, was not given so that there was 
no question to be arbitrated, the contract remaining in force until June 1, 
1941, at least. There was nothing to indicate to the respondent that the 
appearance before the Board of Mediation involved any arbitration and 
it is claimed that the representative of the respondent who appeared 
there had no authority to enter into any arbitration agreement. That 
issue will have to be tried. Pending a trial of the issue, decision on the 
motion to confirm the award will be reserved.” 


Building Service Employees Union, Local No. 91, A. F. of L. v. Rubicon 
Operating Corporation, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., Oct. 9, 1940, 
p. 1014, Witschief, J. 


Condition Precedent to Arbitration. Motion to compel arbitration by the gen- 
eral contractor for the New York City Housing Authority against the Hous- 
ing Authority, with respect to certain work on the Queensbridge Housing 
Project. The Housing Authority opposes the application, among other rea- 
sons, on the ground that the petitioner has failed to prove compliance with 
the provisions of the contract as to the filing of claims with the Authority; 
such filing, it is alleged, is a condition precedent to any claim against the 
Authority. Held, motion denied. 


“The provisions for arbitration are contained in sections 24 and 25 
of the Contract. The first sentence of section 24 clearly refers to a 
decision on claims by the contractor arising out of disputes for extra 
compensation, extra costs or for damages provided for in section 23. 
That section provides in part: ‘(a) Conditions Precedent to Recovery. 
.... If the Contractor claims or will claim compensation for any act 
or omission of the Authority, its Inspectors, its officers, agents or em- 
ployees, or of any other persons, or for any reason whatsoever, unless 
he, within five (5) days after sustaining such damage, or in any other 
cases, after such claim shall have arisen, file with the Authority a 
written statement of the nature of the damages sustained and of the 
basis of the claim against the Authority, such claim for compensation 
shall not be valid and enforceable and in no event shall the Contractor 
be entitled to payment on account of such claim.’ 

“The undisputed facts show that work on the buildings was completed 
on February 1, 1940. No written statement of the basis of the con- 
tractor’s claim against the Authority was filed within such five-day 
period. The contractor’s claim, if any, was therefore no longer ‘valid 
and enforceable.’ If the condition of section 23 was not complied with 
the contractor could ‘in no event be entitled to payment on account of 
such claim.’ Only if the claim were timely presented would the provi- 
sions of section 24 and 25 with regard to arbitration become operative.” 


Matter of Cauldwell Wingate Co. (New York City Housing Authority), 
Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., Dec. 20, 1940, p. 2134, Pecora, J. 
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No Examination Before Trial in Arbitration. Motion for examination before 
trial of the issue of the making of an arbitration agreement denied. 


“Apart from the serious question of whether or not there is power to 
order an examination before trial in an arbitration proceeding, it seems 
to me that the court’s discretion should be exercised against an examina- 
tion on the preliminary question which the court has ordered tried. What 
the plaintiff seeks, in effect, is to substitute the examination before trial 
for the trial of the issue of the making of the contract. The whole salu- 
tary scheme of arbitration would be considerably weakened, I fear, were 
examinations of this character permitted. .... the whole matter may 
be readily and quickly disposed of at the hearing before the Court.” 
(In re Erlanger’s Will, 231 App. Div. 70.) 


Federated Textiles, Inc. v. Kaplan Bros. Textile Corporation, Sup. Ct., 


Spec. Term, Pt. I, N. Y. L. J., Dec. 6, 1940, p. 1901, Collins, J. 


No Power of Court to Rectify Assessment of Costs by Arbitrators. Motion to 
confirm an award granted. 


“It would seem that inasmuch as the Oil Transfer Corporation con- 
tended that Burgess Oil Heating Corporation owed it $1,661.90, but was 
awarded only $453.25 by the majority of the arbitrators, the Burgess 
Corporation was not in the full sense the losing party. It appears 
unjust, therefore, to tax the Burgess Corporation with the total costs of 
the arbitration—aggregating some $671.07. But the difficulty is that the 
majority of the arbitrators have taxed costs against the Burgess Cor- 
poration evidently on the theory or in the belief that that party lost. 
Were it within my power to order a division of these expenses I would 
do so. But I am unable to find authority therefor. Neither section 1462 
nor section 1462-a would seem to authorize it. The power to “modify and 
correct” would seem to be limited to the grounds specified in the statute. 
But costs under section 1464 are not allowed.” 


In re Oil Transfer Corporation (Burgess Oil Heating Corporation), Sup. 
Ct. Spec. Term, Pt. I, p. 1901, N. Y. L. J., Dec. 6, 1940, Collins, J. 
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ARBITRATION TRIBUNALS 


The various Arbitration Tribunals of the American Arbitra- 
tion Association received 339 commercial matters, 146 labor dis- 
putes and 1377 claims for personal injury or property damage 
during the year 1940. The following are typical questions in 
each classification on which arbitrators made awards during 
the year.* 


COMMERCIAL ARBITRATIONS 


Is an architect entitled to the agreed price of $9,300. for services rendered 
in connection with the alteration of a private home into a club house, when 
the project is abandoned after the bulk of the architect’s work has been 
done and the estimated cost proves to be far beyond the club’s means, par- 
ticularly in view of the fact that a consulting architect, engaged at the 
owner’s request, was paid his fee in full? (Docket No. 3085). 

Is a playwright entitled to a cancellation of his contract with an agent 
on the ground that contacts claimed to be had by the latter with producers 
do not exist and results promised by the agent have not materialized, or 
is the agent justified in his claim that better results have not been ob- 
tained because the quality of the author’s work is bad and difficult to sell? 
(Docket No. 3129). 

Is the buyer of a shipment of imported tie silks and printed cotton 
handkerchiefs, which are to be made up and sold in matched sets, justified 
in his claim that the variations in color between the ties and handkerchiefs 
are such as to make the sets unmerchantable, or is seller correct in his 
contention that the variations in color are no greater than would be 
expected when two different fabrics are dyed to match? (Docket No. 3124). 

Is a manufacturer of ladies’ sport coats obliged to accept delivery of 
woolens bought in England for January delivery, but shipment of which 
was delayed because of war conditions requiring the holding of the vessel on 
which shipment was being made until a convoy was ready? (Docket 
No. 3126). 

Was the late delivery of shipments of yarn for conversion into women’s 
coats and suits and the alleged discrepancies between samples and deliveries 
the fault of the mill, with consequent liability for damages suffered by 
buyer, or was the latter responsible for delays and discrepancies because 
of changed specifications and ordered experiments during the course of 
manufacture which would enable the buyer to secure a certain type of yarn 
and thus be able to enter a new field? (Docket No. 3086). 





* Further information on any particular case, except that which would re- 
veal the identities of the parties involved, will be supplied upon written 
request. 
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Was a warehouseman within his rights in disposing of a customer’s 
household goods for non-payment of storage charges, after attempts to 
notify her of the intended sale, or, under the circumstances, was the sale 
unlawful and a violation of the customer’s rights such as would entitle 
her to recover the value of her goods? (Docket No. 3012). 

Was a so-called “partner” in a grocery business entitled to a share 
of the profits, as claimed, or had the partnership agreement been terminated 
by his failure to pay an agreed amount into the business, and his status as 
“partner” merely assumed thereafter in order to avoid the necessity of his 
having to become a member of the union? (Docket No. 3097). . 


ACCIDENT CLAIMS ARBITRATIONS 


What are the duties of the owner of a bus, operated in conjunction with 
an apartment house building, toward a tenant-passenger? 

Where a ceiling has been repaired by a landlord, does its subsequent col- 
lapse and injury to a tenant constitute negligence in and of itself? 

When a guest in a night club participates in a game on the dance floor, at 
the invitation of the master of ceremonies, and is hurt, who is liable? 

To what degree of care is a landlord bound in respect to keeping his 
premises in repair? 

Is the landlord liable to a tenant for property damage caused by a leak 
in the plumbing? 

When a parked car is hit by another automobile, what are the remedies 
of the owner of the parked vehicle? 

What remedy has the owner of a truck which, after making a right 
turn, is hit by a car traveling in the opposite direction? 

When an automobile, stopped on an inclined roadway, is damaged by a 
car in front rolling backward, is the owner of the latter vehicle liable for 
the damage? 

What are the rights of a passenger who sustains injuries while riding 
in an automobile which becomes involved in an accident? 

When a person receives a box of candy as a gift and a foreign substance 
in a piece of the candy causes her to break a tooth, what recourse has she? 

Is the vendor of a refrigerator liable to a tenant of the purchaser for 
injuries sustained in the use of the refrigerator? 


LABOR ARBITRATIONS 


Are workers entitled to 10 per cent increase in wages because of higher 
living costs than prevailed when present rates were fixed by arbitration? 
(Docket No. 2838). 

Was a union rule prohibiting overtime while other workers were un- 
employed sufficient justification for an employee’s refusal to make oc- 
casional deliveries requiring a small amount of overtime; and was the dis- 
charge of such employee for this refusal justified? (Docket No. 2459). 

When a contract provides for a 40-hour week and a toleration period of 
four hours a week without compensation, what rate shall be paid for such 
toleration period when longer over-time hours are worked? (Docket 
No. 2591). 
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Are workers entitled to straight time or the overtime rate for the first 
2) hours of overtime, when they have worked only 374 hours of a 40-hour 
week? (Docket No. 2810). 

Was the discharge of a union worker of 14 years’ employment and his 
replacement by an allegedly unskilled and less capable worker, justified or 
discriminatory? (Docket No. 2812). 

Is the employer justified in refusing to allow a shop chairman to enter 
the plant when the latter is not working, on the ground that his presence 
interferes with plant operation, or is such refusal an unfair curtailment 
of the shop chairman’s duties? (Docket No. 2930). 

Were charges of dishonesty against a worker sufficiently substantiated to 
preclude his reinstatement? (Docket No. 2938). 

May an employee be discharged for a prolonged absence without ex- 
planation or advice to his employer as to his eventual return to his job? 
(Docket No. 2891). 

Does a six-weeks’ suspension sufficiently penalize workers who engaged 
in a fist-fight, or is their permanent discharge justified? (Docket No. 2851). 

Was the replacement of a laid-off union member by a non-union worker, 
at a time when union workers were available, justified? (Docket No. 2812). 

Shall an employer be directed to compel certain employees in a super- 
visory capacity to become members of the union? (Docket No. 2729). 

When the union is instrumental in securing certain contracts for the 
employer, is it entitled to designate 50 per cent of the workers employed 
on such projects? (Docket No. 2863). 


If an employer is found not to be justified in hiring non-union workers, 
what damages shall be awarded to the union for his violation of the con- 
tract? (Docket No. 2750). 








